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CHAPTER  I— COMMODITY  FUTURES 
TRADING  COMMISSION 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EX¬ 
CHANGE  ACT 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

Commodity  Pool  Operators  and  Com¬ 
modity  Trading  Advisors;  Final 
Rules 

AGENCY:  Commodity  Futures  Trad¬ 
ing  Commission. 

ACTION:  Final  rules. 

SUMMARY:  These  rules  apply  to  per¬ 
sons  who  operate  pools  that  trade 
commodity  contracts  (“commodity 
pool  operators”)  and  to  persons  who 
are  in  the  business  of  advising  others 
concerning  such  contracts  (“commod¬ 
ity  trading  advisors”).  Generally 
stated,  the  rules  require  commodity 
pool  operators  and  commodity  trading 
advisors  to  give  prospective  customers 
a  written  disclosure  statement  contain¬ 
ing  specified  information  and  to  keep 
certain  trading  and  other  records; 
they  prohibit  pool  operators  from 
commingling  the  property  of  the  pool 
they  operate  with  their  own  property 
or  the  property  of  any  other  person; 
and  they  require  pool  operators  to 
provide  their  customers  with  periodic 
account  statements  and  an  annual 
report.  The  account  statement  re¬ 
quirement  will  replace  the  current  re¬ 
quirement  that  commodity  brokerage 
firms  send  monthly  statements  to 
each  pool  participant.  The  rules  also 
exempt  pool  operators  and  trading  ad¬ 
visors  from  reporting  their  personal 
commodity  trading  to  their  customers, 
and  they  exempt  certain  pool  opera¬ 
tors  and  trading  advisors  from  regis¬ 
tering  with  the  Commission. 

EFFECTIVE  DATE:  April  1,  1979. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Richard  F.  Fielding,  Chief  Counsel, 
Frederick  L.  White,  Special  Counsel 
(202)  632-5110,  or  Lawrence  Eisner, 
Attorney  (202)  632-5124,  Office  of 
the  Chief  Counsel,  Division  of  Trad¬ 
ing  and  Markets,  Commodity  Fu¬ 
tures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  D.C. 
20581. 


SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

Rules  to  regulate  commodity  pool 
operators  1  (“CPOs”)  and  commodity 
trading  advisors  2  ("CTAs”)  were  pro¬ 
posed  by  the  Commission  on  February 
15,  1977.  42  FR  9266-76  (CPOs)  and 
9278-84  (CTAs).  Comments  were  re¬ 
ceived  from  CPOs,  CTAs  and  futures 
commission  merchants  (“FCMs”);  par¬ 
ticipants  in  commodity  pools  and  the 
clients  and  subscribers  of  CTAs:  and 
the  general  public.  The  Commission 
obtained  additional  information  about 
CPOs  and  CTAs  by  analyzing  the  CPO 
and  CTA  registration  applications  on 
file  at  the  Commission  and  sending 
questionnaires  to  all  registered  CPOs 
and  CTAs  seeking  further  informa¬ 
tion.*  In  addition,  the  Commission’s 
Advisory  Committee  on  Commodity 
Futures  Trading  Professionals  (“Advi¬ 
sory  Committee”)  formulated  numer¬ 
ous  recommendations  regarding  the 
regulation  of  CPOs  and  CTAs.4  The 
rules  adopted  today  were  written  after 
considering  the  comments,  the  infor¬ 
mation  derived  from  the  applications 
and  questionnaire  responses,  and  the 
Advisory  Committee’s  recommenda¬ 
tions.  In  adopting  the  rules,  the  Com¬ 
mission  has  considered  the  public  in¬ 
terest  to  be  protected  by  the  antitrust 
laws  and  has  endeavored  to  take  the 
least  anticompetitive  means  of  achiev¬ 
ing  the  objectives,  policies  and  pur¬ 
poses  of  the  Act.  See  sec.  15  of  the  Act. 

The  rules  are  contained  in  a  new 
Part  4,  which  is  divided  into  three  sub¬ 
parts.  Subpart  A  contains  definitions 
and  exemptions  for  CPOs  and  CTAs, 
Subpart  B  establishes  the  require¬ 
ments  for  CPOs  and  Subpart  C  con¬ 
tains  the  CTA  requirements.  Set  forth 
below  is  a  table  giving  an  overview  of 
the  rules.5 


'  A  commodity  pool  operator  is  any  person 
engaged  in  a  business  which  is  of  the  nature 
of  an  investment  trust,  syndicate,  or  similar 


form  of  enterprise,  and  who,  in  connection 
therewith,  solicits,  accepts,  or  receives  from 
others,  funds,  securities,  or  property,  either 
directly  or  through  capital  contributions, 
the  sale  of  stock  or  other  forms  of  securi¬ 
ties,  or  otherwise,  for  the  purpose  of  trading 
in  any  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market, 
but  does  not  include  such  persons  not 
within  the  intent  of  this  definition  as  the 
Commission  may  specify  by  rule  or  regula¬ 
tion  or  by  order.  Section  2(a)(1)  of  the  Com¬ 
modity  Exchange  Act  (“Act”),  7  U.S.C.  2. 
The  Futures  Trading  Act  of  1978  (Pub.  L. 
No.  95-405,  92  Stat.  865  et  seq. )  amended  the 
Act  effective  October  1,  1978. 

*A  commodity  trading  advisor  is  any 
person  who,  for  compensation  or  profit,  en¬ 
gages  in  the  business  of  advising  others, 
either  directly  or  through  publications  or 
writings,  as  to  the  value  of  commodites  or  as 
to  the  advisability  of  trading  in  any  com¬ 
modity  for  future  delivery  on  or  subject  to 
the  rules  of  any  contract  market,  or  who  for 
compensation  or  profit,  and  as  part  of  a  reg¬ 
ular  business,  issues  or  promulgates  analy¬ 
ses  or  reports  concerning  commodities;  but 
does  not  include  (i)  any  bank  or  trust  com¬ 
pany,  (ii)  any  newspaper  reporter,  newspa¬ 
per  columnist,  newspaper  editor,  lawyer,  ac¬ 
countant,  or  teacher,  (iii)  any  floor  broker 
or  futures  commission  merchant,  (iv)  the 
publisher  of  any  bona  fide  newspaper,  news 
magazine,  or  business  or  financial  publica¬ 
tion  of  general  and  regular  circulation  in¬ 
cluding  their  employees,  (v)  any  contract 
market,  and  (vi)  such  other  persons  not 
within  the  intent  of  this  definition  as  the 
Commission  may  specify  by  rule,  regulation, 
or  order:  Provided,  That  the  furnishing  of 
such  services  by  the  foregoing  persons  is 
solely  incidental  to  the  conduct  of  their 
business  or  profession.  Id. 

3  The  information  contained  in  the  appli¬ 
cations  and  the  responses  to  the  question¬ 
naires  was  analyzed  and  made  available  to 
the  public  in  the  form  of  CPO  and  CTA 
“Profiles.” 

*See  Report  of  the  Commodity  Futures 
Trading  Commission  Advisory  Committe  on 
Commodity  Futures  Trading  Professionals, 
August  5,  1976  (CCH  Commodity  Futures 
Law  Reports,  Reports  No.  29,  Part  II, 
August  20,  1976). 

5  This  table  should  not  be  relied  upon  as  a 
complete  or  precise  description  of  the  rules. 


Exemptions  from  registration 

Disclosure 

Reporting  generally 

COMMODITY  POOL  OPERATORS 

The  following  CPOs  are  exempt  from 
registration:  CPOs  who  operate  pools 
that  are  clubs  or  family  pools:  and 
CPOs  who  operate  pools  with  assets 
of  $50,000  or  less  and  15  participants 
or  fewer. 

Those  CPOs  who  are  required 
to  register  with  the  CFTC 
must  furnish  a  disclosure 
document  to  prospective  pool 
participants. 

CPOs  who  are  required  to  regis¬ 
ter  with  the  CFTC  must  fur¬ 
nish  a  periodic  report  to  pool 
participants.  showing  the 
pool's  net  asset  value,  etc.  The 
report  must  be  sent  monthly 
in  the  case  of  pools  with  more 
than  $500,000  in  assets  and 
quarterly  in  the  case  of  other 
pools. 

COMMODITY  TRADING  ADVISORS 

The  following  CTAs,  among  others  are 
exempt  from  registration:  CTAs  who 
are  registered  as  associated  persons 
and  render  commodity  advice  solely 
in  the  course  of  their  employment  as 
APs;  and  CTAs  who  are  registered  as 
CPOs  and  render  commodity  advice 
only  to  the  pools  they  operate. 

Those  CTAs  who  are  required 
to  register  with  the  CFTC 
and  who  manage  or  guide 
accounts  must  furnish  a 
disclosure  document  to 
prospective  clients. 

(The  Commission  is  not  adopt¬ 
ing  a  reporting  rule  to  CTAs.) 
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Reporting  of  Commodity  Market 
positions  of  "individual  principals"  (Sec. 
4n<3KB» 


Recordkeeping 


Other 


All  CPOs  are  exempted  from  the 
requirement  in  sec.  4n(3MB)  of  the 
Act  i  hat  they  report  the  commodity 
market  positions  of  their  individual 
principals  to  their  participants. 

All  CTAs  are  exempted  from  the 
requirements  in  sec.  4n(3)(B)  of  the 
Act  that  they  report  the  commodity 
market  positions  of  their  individual 
principals  to  their  clients  and 
subscribers. 


CPOs  who  are  required  to 
register  with  the  CFTC  must 
keep  certain  records, 
including  a  record  of  their 
own  commodity  trades. 

CTAs  who  are  required  to 
register  with  the  CFTC  must 
keep  certain  records, 
including  a  record  of  their 
own  commodity  trades. 


CPOs  are  generally  prohibited 
from  commingling  the  proper¬ 
ty  of  the  pool  they  operate 
with  their  own  property  or  the 
property  of  others. 


B.  Definitions  and  Exemptions— 

§§  4.10-4.13 

1.  Disclosure  of  principals’  futures 
market  positions.  Section  4.11  exempts 
from  section  4n(3)(B)  of  the  Act  those 
CPOs  and  CTAs  who  are  registered 
with  the  Commission  or  exempt  from 
registration;  sec.  4n(3)(B)  states  that 
unless  otherwise  authorized  by  the 
CFTC,  all  CPOs  and  CTAs  must  dis¬ 
close  the  futures  market  positions  of 
their  “individual  principals”  to  their 
participants,  clients  and  subscribers.* 

Section  4n(3)(B)  is  basically  intend¬ 
ed  to  deter  CPOs  and  CTAs  from 
“trading  ahead”  of  their  customers— 
i.e.,  to  deter  CPOs  from  using  their  ad¬ 
vance  knowledge  of  the  pool’s  transac¬ 
tions  to  trade  ahead  of  the  pool  and  to 
deter  CTAs  from  using  their  advance 
knowledge  of  the  transactions  of  their 
clients  or  subscribers  to  trade  ahead  of 
those  persons.  In  authorizing  the 
Commission  to  exempt  CPOs  and 
CTAs  from  disclosing  their  futures 
market  positions,  however.  Congress 
recognized  that  the  burdens  and  other 
problems  associated  with  this  disclo¬ 
sure  might  outweigh  its  benefits.  The 
Advisory  Committee  and  many  com¬ 
mentators  felt  that  the  exemption 
should  be  granted  and  the  Commis¬ 
sion  concurs.  Among  the  points  raised 
by  the  commentators  were  that  disclo¬ 
sure  would  be  expensive,  that  it  would 
destroy  the  confidentiality  of  their 
personal  trades,  and  that  it  could  be 
detrimental  to  the  market  because 
participants,  clients  and  subscribers 
might  be  able  to  use  their  knowledge 
of  a  principal’s  positions  for  manipula¬ 
tive  purposes  if  the  principal  were  a 
large  trader. 7  See  n.  20,  infra. 


s Proposed  §§4.5  (42  FR  9275)  and  5.3  (id. 
at  9283)  would  have  required  all  CPOs  and 
certain  CTAs  to  disclose  their  principals’  fu¬ 
tures  market  positions  to  their  participants, 
clients  and  subscribers  on  a  monthly  basis. 

7  The  Advisory  Committee  also  stated  that 
customers  might  not  have  the  sophistica¬ 
tion  to  judge  when  a  principal  was  trading 
ahead  of  the  customers’  orders  and  that  a 
disclosure  requirement  might  inundate  cus¬ 
tomers  with  unwanted  information. 


Nevertheless,  there  should  be  some 
opportunity  to  scrutinize  the  personal 
commodity  trading  of  the  individual 
principals  of  CPOs  and  CTAs  and  the 
rules  therefore  require  all  CPOs  and 
CTAs  to  maintain  a  record  of  these 
trades.  See  §§4.23  (CPOs)  and  4.32 
(CTAs).*  In  view  of  the  factors  dis¬ 
cussed  above,  however,  the  rules  do 
not  require  these  records  to  be  made 
available  to  participants,  clients  or 
subscribers,  although  they  are  subject 
to  inspection  by  the  CFTC  and  the 
U.S.  Department  of  Justice.  In  addi¬ 
tion,  the  rules  require  all  CPOs  and 
certain  CTAs  to  disclose  to  prospective 
participants  and  clients  whether  they 
or  their  principals  trade  commodity  in¬ 
terests  for  their  own  accounts  and,  if 
so,  whether  participants  and  clients 
will  be  permitted  access  to  the  records 
of  those  trades.  See  §§  4.21(a)(15) 
(CPOs)  and  4.31(a)(6)  (CTAs). 

2.  Exemptions  from  registration. 
Section  4.13  establishes  exemptions 
from  registration  for  certain  CPOs 
and  CTAs.  Paragraph  (a)  of  §  4.13 
exempts  from  registration  as  a  CPO 
those  pool  operators  whose  operation 
of  commodity  pools  is  limited  to  (i) 
pools  that  are  essentially  clubs  or 
family  groups  (and  that  meet  other 
conditions),  or  (ii)  pools  that  have 
combined  net  assets  of  $50,000  or  less 
and  no  more  than  15  participants  in 


•The  term  "principal”  is  not  defined  in 
the  Act.  The  proposed  CPO  and  CTA  rules 
defined  the  term  as  any  officer,  director  or 
general  partner  of  a  CPO  or  CTA  or  any 
person  owning  more  than  10%  of  the 
“equity  interest”  of  the  CPO  or  CTA.  See 
proposed  §§  4.1(b)  (CPOs)  and  5.1(b)  (CTAs). 
Except  for  minor  language  changes  and  a 
definition  of  equity  interest  and  “owner,” 
the  proposed  definition  is  being  adopted. 
See  |4.10(e).  Several  commentators  stated 
that  the  definition  was  too  broad  and  would 
make  the  provisions  requiring  the  disclosure 
of  principals'  positions  overly  burdensome. 
See  footnote  6,  supra.  Since  the  Commission 
is  not  adopting  those  provisions,  it  is  unnec¬ 
essary  to  narrow  the  definition. 

•Proposed  Commission  rule  1.54  excluded 
from  the  CTA  definition  those  trading  advi¬ 
sors  already  registered  as  APs,  provided 
their  commodity  advice  did  not  materially 


any  one  pool.  Paragraph  (b)  of  §4.13 
exempts  from  registration  as  a  CTA 
those  trading  advisors  who  (i)  are  reg¬ 
istered  with  the  CFTC  as  associated 
persons  (“APs”)  of  FCMs  and  whose 
commodity  trading  advice  is  issued 
solely  in  connection  with  their  em¬ 
ployment  as  APs,  or  (ii)  are  registered 
CPOs  and  whose  commodity  trading 
advice  is  directed  solely  to  the  pools 
they  operate. 

The  CPO  exemptions  are  being 
granted  because  the  costs  of  compli¬ 
ance  with  the  F*art  4  rules  outweigh 
the  benefits  to  be  gained  from  regulat¬ 
ing  family,  club  and  small  pools.  The 
CTA  exemptions  are  being  granted  be¬ 
cause  the  Commission  is  currently  of 
the  view  that  the  affirmative  duties 
imposed  by  the  Act  arid  the  Commis¬ 
sion’s  rules  upon  these  already  regis¬ 
tered  persons  are  sufficient  to  protect 
their  clients  and  subscribers.  The  com¬ 
mentators  were  generally  in  favor  of 
the  exemptions.* 

Paragraphs  (b)  (1)  and  (2)  of  §4.13 
substantially  duplicate  §  1.71  (43  FTt 
32291,  July  26,  1978),  which  is  being 
deleted.  Section  1.71  helically  exempt¬ 
ed  from  registration  as  a  CTA  certain 
persons  whose  commodity  advice  was 
directed  to  the  cash  markets.  This  ex¬ 
emption  is  being  transferred  to  para¬ 
graphs  (b)  (1)  and  (2)  of  §  4.13  so  that 
the  Commission’s  exemption  rules  for 
CTAs  are  contained  in  a  single  section. 
While  paragraphs  (b)  (1)  and  (2)  are 
worded  somewhat  differently  from 
§  1.71,  this  change  is  not  intended  to 
expand  or  to  narrow  the  exemption 
but  merely  to  prevent  confusion  be¬ 
tween  these  paragraphs  and  the  regis¬ 
tration  exemption  in  sec.  4m  of  the 
Act  for  CTAs.  See  sec.  8,  Public  Law 
.  95-405  (the  Futures  Trading  Act  of 
1978),  92  Stat.  870.  That  exemption  is 
similar  to  the  exemption  that  had 
been  contained  in  §  1.71  except  that  (i) 
the  statutory  exemption  is  limited  to 
persons  whose  advice  relates  to  the 
commodities  specifically  set  forth  in 


differ  from  that  of  their  employer— PCM.  40 
FR  29090  (July  10,  1975).  Commentators  ob¬ 
jected  to  this  proviso,  pointing  out  that  APs 
frequently  render  advice  that  could  be 
deemed  different  from  the  FCM’s  and  that 
this  circumstance  should  have  no  bearing 
on  the  appropriateness  of  an  exemption. 
Section  4.13  does  not  contain  the  proviso. 

In  proposing  rule  1.54— and  the  compan¬ 
ion  exclusion  for  CPOs.  proposed  rule  1.55— 
the  Commission  stated  it  would  not  take  en¬ 
forcement  action,  for  failure  to  register, 
against  any  person  covered  by  the  proposed 
exclusions.  Ibid.  Since  §4.13  contains  those 
elements  of  proposed  rules  1.54  and  1.55 
that  the  Commission  considers  appropriate 
for  final  adoption,  this  “no-action”  position 
will  no  longer  be  in  effect  after  April  1, 
1979,  the  effective  date  of  §  4.13. 
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sec.  2(a)(1)  of  the  Act  (basically,  the 
agricultural  commodites)  and  (ii)  the 
only  nonprofit  organizations  that  it 
exempts  are  “general  farm  organiza¬ 
tions”  (whereas  §  1.71  exempted  cer¬ 
tain  “farm  or  trade”  associations).10 
Accordingly,  the  new  sec.  4m  exemp¬ 
tion  is,  in  effect,  incorporated  into 
§4.13(b)  (1)  and  (2). 

Section  4.13  also  incorporates  the 
exemption  procedure  of  §  1.71.  As  the 
Commission  noted  in  adopting  the  sec¬ 
tion,  the  agency  has  the  authority  to 
exempt  CTAs  from  registration  as  well 
as  to  exclude 11  them  from  the  CTA 
definition.  (The  Commission  of  course 


10  The  new  exemption  in  sec.  4m  applies 
to:  (1)  A  “dealer,  processor,  broker,  or 
seller”  in  "cash  market  transactions”  of  any 
commodity  specifically  enumerated  in  sec. 
2(a)(1)  of  the  Act,  or  the  product  thereof; 
and  (2)  any  “non-profit,  voluntary  member¬ 
ship,  general  farm  organization”  whose 
commodity  trading  advice  relates  to  the 
purchase  or  sale  of  a  sec.  2(a)(l)-enumer- 
ated  commodity.  In  order  to  qualify  for  the 
new  sec.  4m  exemption,  the  CTA’s  commod¬ 
ity  trading  advice  must  be  “solely  incidental 
to  the  conduct  of  that  person’s  business,” 
ie„  the  person's  business  as  a  dealer,  proces¬ 
sor,  broker  or  seller  in  cash  market  transac¬ 
tions  or  as  a  non-profit,  voluntary  member¬ 
ship,  general  farm  organization  (as  distin¬ 
guished  from  transactions  subject  to  CFTC 
regulation  under  secs.  2(a)(1),  4c  or  19  of 
the  Act).  The  sec.  4m  exemption— like 
§  1.71(c)  was  not  intended  to  allow  CTAs 
whose  commodity  trading  advice  is  directed 
to  commodity  futures,  commodity  options 
or  leverage  transactions  to  evade  registra¬ 
tion  by  presenting  their  advice  as  directed 
only  to  the  underlying  cash  commodity. 
This  caveat  applies  also  to  §  4.13(c). 

11  As  stated  in  43  FR  32292: 

Rule  1.71  is  being  adopted  pursuant  to, 
inter  alia,  section  8a(5)  of  the  Act,  7  U.S.C. 
12a(S),  which  authorizes  the  Commission  to 
adopt  such  rules  as,  in  its  judgment,  are  rea¬ 
sonably  necessary  to  effectuate  any  of  the 
Act’s  provisions  or  accomplish  any  of  its 
purposes.  Rule  1.71  meets  this  standard  be¬ 
cause  it  does  not  appear  to  the  Commission 
at  this  time  that  a  significant  public  interest 
would  be  served  by  requiring  the  persons 
covered  by  the  rule  to  comply  with  the  af¬ 
firmative  obligations  imposed  upon  CTAs  by 
the  Act  and  the  Commission’s  rules,  where¬ 
as  the  costs  of  compliance  could  be  substan¬ 
tial.  In  addition,  the  exemption  will  reduce 
the  number  of  CTA  applications  to  process, 
thereby  enabling  the  Commission  to  devote 
more  resources  to  other  applicants. 

In  specifying  certain  exclusions  from  the 
broad  CTA  definition  and  in  empowering 
the  Commission  to  specify  other  persons  as 
not  within  the  intent  of  the  definition.  Con¬ 
gress  recognized  that  no  substantial  public 
interest  would  be  served  by  having  all  per¬ 
sons  within  the  definition  subject  to  regis¬ 
tration  and  other  regulatory  requirements. 
The  Commission’s  discretionary  authority 
to  exclude  persons  was  intended  to  be  exer¬ 
cised  “to  exempt  from  registration  those 
persons  who  otherwise  meet  the  criteria  for 
registration  •  *  *  if,  in  the  opinion  of  the 
Commission,  there  is  no  substantial  public 
interest  to  be  served  by  such  registration.” 
H.R.  Rep.  No.  93-975,  93d  Cong.,  2d  Sess. 
(1974),  p.  29. 
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has  the  same  authority  with  respect  to 
CPOs;  see  sec.  2(a)(1)  of  the  Act.)  The 
Commission  used  the  exemption  pro¬ 
cedure  in  §  1.71  because  it  determined 
that  the  persons  covered  by  the  sec¬ 
tion  should  remain  subject  to  section 
4o,  the  principal  antifraud  provision  of 
the  Act  applicable  to  CPOs  and  CTAs. 
As  the  Commission  explained  (43  FR 
32292): 

Whereas  an  exclusion  from  the  statutory 
definition  would  render  section  4o  inapplica¬ 
ble  to  the  persons  covered  by  the  rule,  the 
exemption  approach  will  not.  Section  4o 
should  remain  applicable  to  the  persons  cov¬ 
ered  by  the  rule,  because  (1)  their  clients 
and  subscribers  are  entitled  to  the  protec¬ 
tions  of  the  antifraud  provisions  whether  or 
not  these  persons  remain  obligated  to  be 
registered  and  (2)  this  section  will  impose  no 
affirmative  regulatory  burden  on  these  per¬ 
sons. 

The  same  reasoning  applies  to  the 
CPOs  and  CTAs  who  are  being 
exempted  by  today's  action.  And,  as  in 
the  case  of  §  1.71,  these  CPOs  and 
CTAs  will  also  remain  subject  to  sec. 
14  of  the  Act,  the  reparations  provi¬ 
sion. 

C.  Commodity  Pool  Operators— 
§§4.21-4.24. 

1.  Disclosure  by  CPOs  to  prospective 
participants.  Section  4.21  basically  re¬ 
quires  all  CPOs  who  must  register 
with  the  CFTC  to  provide  prospective 
pool  participants  with  a  Disclosure 
Document  containing  specified  infor¬ 
mation  about  the  CPO,  the  pool,  the 
pool’s  trading  advisor  and  commodity 
trading.  The  section  is  designed  to  pro¬ 
tect  pool  participants— particularly 
those  who  are  unsophisticated  in  fi¬ 
nancial  matters— by  ensuring  that 
they  are  informed  about  the  material 
facts  regarding  the  pool  before  they 
commit  their  funds.  As  the  Commis¬ 
sion  stated  in  proposing  the  section 
for  comment: 

Commodity  trading  is  a  complex  field,  re¬ 
quiring  substantial  skill  and  knowledge.  A 
knowledge  of  the  background  and  experi¬ 
ence  of  the  pool  operator,  its  individual 
principals  and  any  trading  advisor  with 
which  the  pool  maintains  an  advisory  serv¬ 
ice  contract  appears  essential  to  a  meaning¬ 
ful  evalution  of  the  services  offered  by 
those  persons.  42  FR  9267. 

Under  §  4.21(a)(4),  the  Document 
must  disclose  the  performance  of  (a) 
each  commodity  pool  that  is  being  op¬ 
erated  by  the  CPO  or  any  principal 
thereof,  or  that  was  operated  by  any 
of  those  persons  within  the  year  pre¬ 
ceding  the  date  of  the  Document,12 
and  (b)  each  commodity  pool  that  is 
being  advised  by  any  advisor  to  the 
pool,  or  principal  of  the  advisor,  or 
that  was  advised  by  any  of  those  per- 


u  The  mere  execution  of  trades  for  a  com¬ 
modity  pool  by  an  FCM  that  did  not  have 
discretionary  authority  over  the  pool’s  ac¬ 
count  would  not,  of  course,  be  deemed  the 
operation  of  the  pool. 


sons  within  the  year  preceding  the 
date  of  the  Document.  The  Document 
must  show  each  pool's  performance 
for  at  least  the  three-year  period  pre¬ 
ceding  the  date  of  the  Document.13  If 
a  pool  does  not  have  a  three-year  per¬ 
formance  record  ie.g.,  a  pool  did  not 
begin  trading  until  two  years  before 
the  Document’s  date),  the  CPO  must 
disclose  the  pool’s  record  for  the 
entire  period  of  operation  and  promi¬ 
nently  note  the  lack  of  a  three-year 
history.  If  a  pool  has  a  performance 
history  of  greater  than  three  years, 
general  antifraud  principles  14  may  re¬ 
quire  the  CPO— depending  upon  the 
particular  circumstances— to  disclose, 
in  addition  to  the  three-year  period 
performance,  the  performance  history 
for  longer  periods. 15 

The  presentation  of  a  pool’s  per¬ 
formance  history  must  include  the 
“annual  rate  of  return  (compounded 
annually)”  of  one  pool  participation 
unit  for  the  entire  period  and  a  table 
showing  the  monthly  (or  quarterly) 
net  asset  value  per  unit  and  the 
monthly  (or  quarterly)  sum  of  the  dis¬ 
tributions  and  assessments  per  unit,  if 
any. 

The  “annual  rate  of  return  (com¬ 
pounded  annually)”  of  a  pool  partici¬ 
pation  unit  is  the  average  annual  in¬ 
terest  rate  that,  when  compounded  an¬ 
nually,  equates  the  amount  invested 
for  one  unit  at  the  start  of  the  per¬ 
formance  with  the  sum  of  the  present 
values  of  all  subsequent  cash  flows 
and  of  the  net  asset  value  of  one  unit 
at  the  end  of  the  performance  period. 
This  interest  rate  is  technically  known 
as  the  “annual  internal  rate  of  return 
compounded  annually.”  It  is  computed 
on  the  assumption  that  all  distribu¬ 
tions  are  reinvested  (outside  the  pool) 
and  all  assessments  are  discounted  at 
the  same  rate,  i.e.,  at  the  annual  inter¬ 
nal  rate  of  return  compounded  annu¬ 
ally,  and  that  all  distributions  and  as¬ 
sessments  that  are  paid  during  a 
monthly  time  period  are  made  at  the 
end  of  the  monthly  time  period.  These 
assumptions  are  made  to  simplify  the 
calculation  of  the  rate  of  return. 

The  “annual  rate  of  return  (com¬ 
pounded  annually)”  is  calculated  by 
first  computing  the  monthly  internal 
rate  of  return  compounded  monthly 
(to  the  nearest  hundredth  of  one  per¬ 
cent)  and  then  converting  the  month¬ 
ly  rate  with  monthly  compounding 


,sThe  “track  record”  period  that  would 
have  been  required  under  the  proposed  rule 
was  one  year,  which  commentators  regarded 
as  too  short.  The  Commission  believes  a 
three-year  record  would  be  more  meaning¬ 
ful  to  prospective  participants  and  that  it 
would  not  be  unduly  burdensome  for  CPOs 
to  compile  a  record  of  that  length. 

“See,  e.g.,  sec.  4o  of  the  Act. 

15  For  example,  if  the  pool  performed  well 
in  1976,  1977  and  1978  but  very  poorly  in 
1970-1975,  it  may  be  necessary  for  the  CPO 
to  describe  the  earlier  performance. 
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into  an  annual  rate  with  annual  com¬ 
pounding. 

The  following  formula  should  be 

cf  cf 

INV  =  1st  month  +  2d  month 

I  1  T 

(1  +  i)  (1  +  i) 

Where: 

INV  =  amount  of  the  initial  investment 
(total  cost  including  commissions  and 
fees  to  the  investor  for  one  pool  partici¬ 
pation  unit). 

cf  =  the  sum  of  the  distribution(s)  (positive 
sign)  and  assessment(s)  (negative  sign) 
made  per  unit  during  each  monthly  time 
period. 

NAV  =  net  asset  value  (less  redemption 
costs,  if  any)  of  one  pool  participation 
unit  at  the  end  of  the  performance 
period,  and 

n  =  the  number  of  monthly  time  periods. 

The  following  formula  should  be 
used  to  convert  the  monthly  internal 
rate  of  return  compounded  monthly 
into  the  “annual  rate  of  return  (com¬ 
pounded  annually)’’  (“R’’): 

R=(l+Mo.IRR)"-l 

Where: 

Mo.IRR= monthly  internal  rate  of  return 
compounded  monthly  expressed  as  a 
decimal. 

Although  the  formulas  may  be 
solved  by  “pencil-and-paper”  methods, 
these  methods  require  tedious  estima¬ 
tions  of  the  monthly  internal  rate  of 
return  (“i”).  Moderately-priced  calcu¬ 
lators  that  directly  compute  the  inter¬ 
nal  rate  of  return  are  available,  howev¬ 
er,  and  may  be  used  to  calculate  the 
monthly  internal  rate  of  return  (“i”). 

The  "annual  rate  of  return  (com¬ 
pounded  annually)”  format  was 
chosen  because  it  will  be  understanda¬ 
ble  and  meaningful  to  prospective  par¬ 
ticipants  and,  as  a  uniform  format,  it 
will  enable  members  of  the  public  to 
compare  different  pools  and  to  com¬ 
pare  pools  with  other  financial  invest¬ 
ments. 

For  example,  the  “annual  rate  of 
return  (compounded  annually)”  ap¬ 
proach  highlights  the  significant  dif¬ 
ferences  in  the  performance  of  the 
three  following  hypothetical  pools, 
each  of  which  provides  a  net  return  of 
$1,300  over  the  three-year  period.  In 
each  pool  the  total  cost  to  the  investor 
for  one  pool  participation  unit  is 
$1,000  at  the  start  of  the  performance 
period. 
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used  for  calculating  the  monthly  inter¬ 
nal  rate  of  return  compounded  month¬ 
ly  (“i”): 

cf  NAV 

nth  month  + _ 

n  n 

(1  +  i)  (1  ♦  i) 

In  the  case  of  pool  A,  no  distribu¬ 
tions  or  assessments  are  made  and  at 
the  end  of  the  three-year  period  the 
net  asset  value  (after  deducting  re¬ 
demption  costs,  if  any)  of  one  pool 
participation  unit  is  $1,300.  Applying 
the  formulas: 


1300 

1000  =  36 

(1  +  i) 

i  =  .0073 

12 

R  =  ( 1  +  .0073)  -  1 

R  =  9. IS 


The  monthly  internal  rate  of  return 
compounded  monthly  is  0.0073,  and 
the  “annual  rate  of  return  (compound¬ 
ed  annually)”  of  one  pool  A  unit  is 
9.1%. 

Pool  B  distributes  $150  per  unit  at 
the  end  of  both  the  first  and  second 
years,  and  the  net  asset  value  at  the 
end  of  the  three-year  period  is  $1,000. 
Applying  the  formulas: 


150  +  150  ♦  1000 

iooo  =  TJ  5*  - 36 

(1  ♦  i)  (1  ♦  i)  (1  ♦  i) 

i  s  .0083 

12 

R  =  (1  ♦  .0083)  -  1 

R  s  10.45 


The  monthly  internal  rate  of  return 
compounded  monthly  is  0.0083,  and 
the  “annual  rate  of  return  (compound¬ 
ed  annually)”  of  one  pool  B  unit  is 
10.4%. 

Pool  C’s  units  are  assessable:  each 
unit  holder  is  required  to  invest  an  ad¬ 
ditional  $150  per  unit  at  the  end  of 
both  the  first  and  second  years.  At  the 
end  of  the  three-year  period  the  net 
asset  value  of  one  unit  is  $1,600.  Ap¬ 
plying  the  formulas: 


1921 


(-150)  ♦  (-150)  ♦  1600 

iooo  =  - T?  - 24  - 3T 

(1  ♦  i)  (1  ♦  i)  (1  +  ») 

i  s  .0065 

12 

R  s  (1  ♦  .0065)  -  1 

R  s  8.15 

The  monthly  internal  rate  of  return 
compounded  monthly  is  0.0065,  and 
the  “annual  rate  of  return  (compound¬ 
ed  annually)”  of  one  Pool  C  unit  is 
8.1%. 

As  proposed,  §  4.21  would  have  re¬ 
quired  the  Document  to  show  the  per¬ 
formance  of  individual  customer  ac¬ 
counts  that  were  controlled  by  the 
pool’s  operator  or  advisor,  or  the  prin¬ 
cipals  of  those  entities.  **  This  require¬ 
ment  has  been  deleted  because,  among 
other  things,  this  performance  may 
not  accurately  reflect  the  CPO’s  and 
CTA’s  .abilities.  Some  of  the  trades  in 
the  account  may  have  been  initiated 
by  the  customer  against  the  advice  of 
the  CPO  or  CTA.  Nevertheless,  since 
the  performance  of  controlled  ac¬ 
counts  could,  in  some  cases,  be  impor¬ 
tant  to  prospective  participants,  §  4.21 
requires  the  CPO  to  disclose  (1)  wheth¬ 
er  it  or  any  of  its  principals,  or  the 
pool’s  CTA  or  any  of  its  principals, 
control  individual  customer  accounts 
or  have  done  so  within  the  year  pre¬ 
ceding  the  Document’s  date  and,  (2)  if 
so,  whether  prospective  participants 
may  obtain  the  performance  records 
of  those  accounts. 17 

Under  §  4.21(a)(17),  the  Document 
must  contain  a  prescribed  risk,  disclo¬ 
sure  statement,  the  language  of  which 
is  similar  to  the  risk  disclosure  state¬ 
ment  that  FCMs  are  required  by  §  1.55 
(17  CFR  1.55)  to  provide  to  new  cus¬ 
tomers  buf  not  to  the  individual  par¬ 
ticipants  in  pools. 

Section  4.21  does  not  require  the  dis¬ 
closure  of  certain  items  of  information 
that  would  have  been  required  under 
the  proposed  rule.1'  These  deletions 
reflect  the  need  for  brevity  in  the  Dis¬ 
closure  Document,  the  burden  on  the 
CPO  of  obtaining  the  information  and 


"See  proposed  §  4.2(b)  (5)  and  (7),  42  FR 
9273.  Section  1.3(j)  of  the  Commission's  reg¬ 
ulations  (17  CFR  §  1.3(j»  provides  that  an 
account  shall  be  deemed  controlled  by  a 
person  if  the  person,  by  power  of  attorney 
or  otherwise,  actually  directs  the  trading  for 
the  account. 

"The  Commission  recognizes  that  the 
CPO  would  not  reveal  the  customer’s  identi¬ 
ty  in  disclosing  the  performance  of  the  ac¬ 
count. 

"See  proposed  5  4.2(b)(1),  (bX2XiiMiii), 
(bX2XvMviii),  (bX2XxMxi),  (b)(4)  and 
(bXlO). 
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the  relative  importance  of  the  infor¬ 
mation  to  prospective  participants. 
Most  of  the  deletions  were  recom¬ 
mended  by  commentators. 

Several  commentators  stated  that 
some  CPOs  register  their  pool  offer¬ 
ings  with  the  Securities  and  Exchange 
Commission  (“SEC”)  and,  as  part  of 
that  process,  furnish  a  written  “pro¬ 
spectus”  to  prospective  participants 
containing  much  of  the  information 
required  by  §  4.21.  In  those  cases 
where  a  CPO  chooses  to  provide  a  pro¬ 
spectus  to  prospective  pool  partici¬ 
pants,  the  Commission  will  permit 
that  prospectus  to  be  supplemented  to 
comply  with  the  specific  requirements 
of  §4.21. 19  Although  there  may  be 
some  differences  in  content  between  a 
prospectus  and  the  Disclosure  Docu¬ 
ment,  the  Commission  does  not  believe 
that  providing  the  additional  informa¬ 
tion  required  by  §4.21  will  unduly 
burden  CPOs. 

2.  Reporting  by  CPOs  to  pool  partici¬ 
pants.  Section  4.22  requires  CPOs  who 
must  register  with  the  CFTC  to  pro¬ 
vide  pool  participants  with  Account 
Statements  and  an  Annual  Report. 
The  Account  Statement  must  be  dis¬ 
tributed  at  least  monthly  in  the  case 
of  pools  with  net  assets  of  more  than 
$500,000  at  the  beginning  of  the  pool’s 
fiscal  year  and  at  least  quarterly  for 
pools  having  $500,000  in  assets  or  less. 
The  Statement  must  show,  among 
other  things,  the  pool’s  net  asset  value 
at  the  end  of  the  reporting  period  and 
the  total  amount  of  all  brokerage  com¬ 
missions  and  fees— and  of  all  manage¬ 
ment,  advisory  and  other  expenses— 
incurred  or  accrued  by  the  pool  during 
the  period.20  The  Account  Statement 
requirement  replaces  the  current  re- 


19  The  Commission  has  not  yet  taken  a  po¬ 
sition  on  what  effect  the  grant  to  the  Com¬ 
mission  of  “exclusive  jurisdiction,”  set  forth 
in  section  2(a)(1)  of  the  Act,  has  on  the  rela¬ 
tionship  of  the  federal  securities  laws  to  the 
formation  of  commodity  pools. 

“As  proposed,  §4.22  would  have  required 
reporting  of  the  pool’s  period-end  commod¬ 
ity  interest  positions  and  a  summary  of  the 
pool’s  commodity  interest  trades  during  the 
period  ( e.g .,  bought  two  July  wheat,  sold  one 
September  silver).  Commentators  objected 
to  this  requirement  on  the  ground  that  it 
would  be  burdensome,  that  the  information 
would  be  of  little  interest  to  many  partici¬ 
pants  since  people  often  participate  in  pools 
precisely  because  they  do  not  care  to  con¬ 
cern  themselves  with  individual  trades,  and 
that  reporting  of  the  pool’s  positions  could 
be  harmful  because  it  could  enable  traders 
with  knowledge  of  the  pool’s  positions  to 
“shoot  at  the  pool’s  stops”— ie.,  influence 
the  market  price  so  as  to  trigger  stop-loss 
orders  placed  by  the  pool.  For  these  rea¬ 
sons,  §  4.22  does  not  require  reporting  of  the 
pool’s  positions  or  trades.  While  §4.23  does 
require  CPOs  to  keep  records  of  the  pool’s 
trades  and  make  that  record  available  to 
participants  upon  request,  the  availability 
of  this  record  is  less  likely  to  lead  to  trading 
abuse  than  is  the  regular  reporting  to  all 
participants  of  the  pool’s  positions  and 
trades. 


quirement  in  17  CFR  1.33(c)(2)  that 
FCMs  that  carry  accounts  for  pools 
furnish  each  pool  participant  with  a 
copy  of  the  monthly  statement  that 
the  FCM  must  provide  to  the  CPO.21 
Paragraph  (c)(2)  of  §  1.33  is  being  de¬ 
leted  in  connection  with  the  adoption 
of  Part  4.  In  addition,  a  technical 
amendment  is  being  made  in  para¬ 
graph  (a)(1)  of  §  1.33  to  insert 
“money,”  before  the  word  “securities” 
in  clause  (iii)  of  the  paragraph.  The 
amendment  will  conform  the  para¬ 
graph  to  the  language  in  the  Commis¬ 
sion’s  segregation  rules.  E.g.,  §  1.20,  17 
CFR  1.20. 

The  Annual  Report  must  contain, 
among  other  things,  a  statement  of 
the  pool's  financial  condition  as  of  the 
close  of  its  fiscal  year  and  a  statement 
of  income  for  that  period.  The  Report 
must  be  certified  by  an  independent 
public  accountant  unless  the  pool  had 
fewer  than  16  participants  at  all  times 
during  its  fiscal  year  or  the  average  of 
the  pool’s  net  asset  values  required  to 
be  reported  to  participants  during  the 
first  half  of  the  pool's  fiscal  year  did 
not  exceed  $50,000. 22  The  Report  must 
be  sent  to  the  participants,  and  a  copy 
provided  to  the  Commission,  within  60 
days  of  the  end  of  the  pool’s  fiscal 
year. 

Section  4.22  implements  sec.  4n(5)  of 
the  Act,  which  requires  CPOs  “regu¬ 
larly  [to]  furnish  statements  of  ac¬ 
count  •  •  •  in  such  form  and  manner  as 
may  be  prescribed  by  the  Commission 
•  •  *  [containing]  complete  informa¬ 
tion  as  to  the  current  status  of  all 
trading  accounts  *  * 

The  furnishing  of  the  Account 
Statement  will  ensure  that  partici¬ 
pants  have  a  reasonably  current 


21  Section  1.33(c)(2)  currently  provides  in 
pertinent  part: 

“With  respect  to  any  account  carried  for 
or  in  the  name  of  a  pool  •  •  *,  each  futures 
commission  merchant  shall  furnish  prompt¬ 
ly  to  each  individual  participating  in  such 
pool  *  •  •  a  copy  of  the  monthly  statement 
provided  for  by  paragraph  (a)  of  this  section 
•  •  *  »» 

22  As  proposed,  the  rule  would  have 
exempted  any  pool  that  had  fewer  than  16 
participants,  or  no  more  than  $150,000  in 
net  assets,  at  all  times  during  the  fiscal 
year.  The  net  asset  figure  has  been  lowered 
to  $50,000  because  of  the  importance  of  the 
independent  audit  and  the  fact  that,  at 
$150,000,  the  rule  would  have  exempted 
about  75%  of  the  pools.  In  addition,  the 
period  during  which  the  net  asset  test  is  to 
be  applied  has  been  changed  from  the  pool’s 
entire  fiscal  year  to  the  first  six  months  of 
that  year  so  that  pools  will  be  able  to  deter¬ 
mine,  well  in  advance  of  the  close  of  their 
fiscal  year,  whether  they  meet  the  test,  thus 
allowing  more  time  to  arrange  for  a  certifi¬ 
cation.  The  test  is  to  be  determined  by  the 
average  of  the  net  asset  values  required  to 
be  reported  to  participants,  rather  than  by 
whether  the  pool’s  net  assets  exceeded 
$50,000  at  any  time  during  the  first  six 
months,  so  that  brief  fluctuations  in  com¬ 
modity  prices  do  not  deprive  basically  small 
pools  of  the  exemption. 


knowledge  of  the  poll’s  trading  per¬ 
formance  and  operating  costs,  and  the 
furnishing  of  the  Annual  Report  will 
provide  participants  with  the  informa¬ 
tion  necessary  to  assess  the  overall 
trading  performance  and  financial 
condition  of  the  pool.  Section  4.22  per¬ 
mits  operators  of  the  smaller  pools  to 
report  quarterly  rather  than  monthly 
because  the  costs  of  monthly  report¬ 
ing  could  consume  an  overly  large  pro¬ 
portion  of  the  net  assets  of  those 
pools.  The  requirement  that  the  Ac¬ 
count  Statement  show  the  total 
amount  of  all  brokerage  commissions 
and  fees  incurred  or  accrued  during 
the  reporting  period  (§  4.22(a)(4))  is  in¬ 
tended  to  assist  participants  in  deter¬ 
mining  whether  the  pool  is  trading  ex¬ 
cessively  and  to  apprise  participants  of 
operating  costs. 

The  requirement  that  the  Annual 
Report  be  certified  (§  4.22(d))  will  pro¬ 
mote  greater  accuracy  in  financial 
statements  and  provide  an  independ¬ 
ent  review  of  the  pool’s  activities.  The 
Annual  Report  of  a  pool  whose  aver¬ 
age  net  asset  value  does  not  exceed 
$50,000  (calculated  as  described  above) 
need  not  be  certified  because  the  cost 
of  certification  for  such  a  pool  would 
often  outweigh  the  benefits  of  the  cer¬ 
tification.  The  Annual  Report  of  a 
pool  composed  of  15  or  fewer  partici¬ 
pants  is  not  required  to  be  certified  be¬ 
cause  the  protections  afforded  by  cer¬ 
tification  do  not  seem  necessary  where 
the  participants  are  likely  to  be  closely 
connected  with  the  CPO. 

3.  Record-keeping  by  CPOs.  Section 
4.23  requires  all  CPOs  that  must  regis¬ 
ter  with  the  Commission  to  make  and 
keep  certain  books  and  records,  e.g., 
records  of  the  commodity  interest 
trades  of  the  pool,  the  CPO  and  its 
principals;  a  record  of  the  capital  con¬ 
tributions  from  and  distributions  to 
participants;  a  record  of  the  pool’s  fi¬ 
nancial  condition.  The  section  further 
provides  that,  except  for  the  records 
relating  to  pool  participants  and  the 
trades  of  the  CPO  and  its  principals, 
required  records  must  be  made  availa¬ 
ble  to  the  participants.23  All  of  the  re¬ 
quired  records  are  subject  to  inspec¬ 
tion  by  the  CFTC  and  the  Justice  De¬ 
partment. 

The  primary  purpose  of  §4.23  is  to 
enable  pool  participants  and  the  Com¬ 
mission  to  ascertain  whether  the  CPO 
is  dealing  properly  with  pool  funds.  As 
the  Commission  stated  in  proposing 
the  section  (42  FR  9268): 

It  would  be  difficult  for  pool  participants 
or  the  Commission  to  make  this  determina¬ 
tion  unless  the  pool  operator  maintains  the 


"Under  §  4.21(a>(  15 >  however,  CPOs  will 
be  required  to  dislcose  to  prospective  par¬ 
ticipants  whether  they  or  any  of  their  prin¬ 
cipals  trade  commodity  interests  for  their 
own  account  and,  if  so,  whether  the  records 
of  those  trades  will  be  made  available  to 
participants. 
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books  and  records  specified  in  the  regula¬ 
tion  •  •  •.  [The  rule]  is  also  intended  to 
promote  sound  business  practices  and  the 
development  of  internal  controls  among 
pool  operators.  Additionally,  proper  record 
keeping  should  serve  as  a  basis  for  the 
timely  and  accurate  reporting  of  the  pool’s 
operations  to  participants  required 
under  •  •  •  [the  reporting  requirement]. 

The  records  of  the  trades  of  the  CPO 
and  its  principals  must  be  kept  for  the 
reasons  stated  above  in  discussion  of 
S4.ll. 

As  proposed,  §4.23  would  have  per¬ 
mitted  CPOs  to  maintain  records  of 
commodity  interest  trades  by  keeping 
the  confirmation  statements  received 
from  the  pool’s  PCM.*4  This  provision 
has  been  deleted  because  these  state¬ 
ments  are  not  in  the  form  of  a  perma¬ 
nent  record.  As  adopted,  §4.23(a)(ll) 
requires  trading  records  to  be  kept  in 
the  form  of  a  ledger  or  journal  of 
original  entry  or  its  equivalent. 

The  requirement  in  §  4.23(a)(8)  that 
CPOs  keep  a  copy  of  all  written  com¬ 
munications  distributed  to  pool  par¬ 
ticipants  implements  sec.  4n(3)(A)  of 
the  Act,  which  states  in  pertinent  part 
that: 

"Upon  the  request  of  the  Commission,  a 
registered  •  •  •  commodity  pool  operator 
shall  •  •  *  submit  samples  or  copies  of  all  re¬ 
ports,  letters,  circulars,  memorandums,  pub¬ 
lications,  writings,  or  other  literature  or 
advice  distributed  to  •  •  •  participants,  or 
prospective  •  •  •  participants." 

4.  Segregation  by  CPOs  of  pool  prop¬ 
erty.  Section  4.24  is  intended  to  pre¬ 
vent  CPOs  from  converting  property 
of  the  pool  or  otherwise  using  that 
property  for  their  personal  benefit. 
The  section  essentially  requires  CPOs 
to  segregate  pool  property.24  Cf,  e.g., 
sec.  4d(2)  of  the  Act. 

Specifically,  §  4.24  states  that  a  CPO 
may  not  commingle  the  property  of 
any  pool  it  operates  with  the  property 
of  the  CPO  or  any  other  person, 
except  that  a  CPO  who  operates  more 
than  one  commodity  pool  may  com¬ 
bine  the  property  of  those  commodity 
pools  so  long  as  the  pools  do  not  main¬ 
tain  any  kind  of  joint  commodity  ac¬ 
count  with  an  FCM.2*  Thus,  under 
§4.24  a  CPO  may  (for  example)  com¬ 
mingle  the  property  of  two  commodity 
pools  to  purchase  a  Treasury  bill  that 
would  be  jointly  owned  by  the  pools,27 
but  the  CPO  may  not  combine  the 
pools’  commodity  trading  accounts.  In* 


uSee  proposed  §  4.4(a)(l)(i)  and  (ii),  42  FR 
9274. 

“The  few  comments  received  on  the  sec¬ 
tion  (proposed  as  §4.3,  42  FR  9274)  were 
generally  in  favor  of  a  segregation  require¬ 
ment  for  CPOs. 

“The  commingling  by  the  pool’s  FCM  of 
the  pool’s  margin  payments  with  the  prop¬ 
erty  of  the  FCM’s  other  customers  would 
not,  of  course,  contravene  §  4.24. 

27  The  CPO  would  be  required  by  §  4.23(a), 
however,  to  maintain  a  record  showing  the 
precise  amount  and  date  of  each  pool’s  con¬ 
tribution. 


effect,  each  commodity  pool  must 
have  its  own  separate  commodity 
account(s).2* 

The  rule  is  not  intended  to  prohibit 
a  CPO  from  participating  in  a  pool  he 
operates  or  from  contracting  with  the 
pool  to  receive,  as  compensation  for 
operating  the  pool,  the  interest  earned 
by  the  pool  on  its  funds  or  invest¬ 
ments.  Section  4.21  will,  however,  ex¬ 
pressly  require  the  CPO  to  disclose 
any  arrangement  of  this  type  to  pros¬ 
pective  participants. 

5.  Other  regulatory  measures.  In  pro¬ 
posing  the  CPO  rules,  the  Commission 
requested  comment  on  whether  it 
should  adopt  any  of  the  measures  that 
other  regulatory  authorities  have  es¬ 
tablished,  or  sought  to  establish,  in 
the  commodity  pool  field— e.g.,  restric¬ 
tions  on  management  fees  and  the 
uses  of  pool  funds,  financial  standards 
for  CPOs  and  a  requirement  that  the 
CPO  invest  in  the  pool.  See  42  FR 
9270-9271.  The  Commission  has  con¬ 
sidered  these  regulatory  measures  and 
the  comments  thereon— which  were 
generally  opposed  to  the  measures— 
and  has  decided  not  to  adopt  any  of 
the  measures  at  this  time.  The  Com¬ 
mission  reiterates  that  the  exclusive 
jurisdiction  provisions  of  sec.  2(a)(1)  of 
the  Act,  which  became  effective  in 
1975,  preempt  the  states  from  regulat¬ 
ing  the  activities  of  CPOs  except  inso¬ 
far  as  a  pool’s  trading  of  securities  is 
subject  to  state  jurisdiction.  See  42  FR 
9270  n.  14.  The  recent  amendment  to 
the  Act  regarding  the  enforcement  au¬ 
thority  of  the  states  (sec.  6(d))  does 
not  alter  this  result. 

D.  Commodity  Trading  Advisors— 

§§  4.31-4.32. 

1.  Disclosure  by  CTAs  to  prospective 
clients.  Section  4.31  establishes  disclo¬ 
sure  requirements  for  CTAs  that  seek 
to  control  clients’  accounts  (e.g., 
through  managed  accounts)  or  influ¬ 
ence  clients’  commodity  interest  trad¬ 
ing  by  means  of  a  systematic  advisory 
program  (e.g.,  through  guided  ac¬ 
counts).2*  The  section  requires  these 
CTAs  to  provide  prospective  clients 
with  a  Disclosure  Document  contain¬ 
ing  certain  information  about  the  CTA 
and  prescribed  language  about  the 
risks  of  future  trading.20 


“Two  commentators  opposed  this  result, 
stating  that  the  maintenance  of  joint  bro¬ 
kerage  accounts  enables  the  CPO  to  negoti¬ 
ate  lower  brokerage  commissions  and  to  al¬ 
locate  trades  to  the  pools  in  an  equitable 
fashion.  Since  the  maintenance  of  a  joint 
brokerage  account  and  could  lead  to  abuses 
unless  proper  audit  controls  are  established, 
the  Commission  has  decided  to  ban  these 
accounts  as  a  general  matter  but  to  enter¬ 
tain  specific  requests  for  exemption  under 
§4.13.  Exemption  requests  should  precisely 
describe  the  controls  the  CPO  will  establish. 

“The  section  does  not  apply  to  CTAs  that 
are  exempt  from  registration  with  the  Com¬ 
mission  as  CTAs. 

“The  Document  must  also  state  that  the 
CFTC  has  not  reviewed  it  and  has  not  deter¬ 
mined  whether  it  is  accurate  or  complete. 


The  Document  must  disclose,  among 
other  things,  the  CTA’s  business  back¬ 
ground,  the  fees  it  will  charge,  and 
whether  the  CTA  is  affiliated  with 
any  FCM  to  which  it  refers  clients.  If 
the  CTA  or  any  principal  thereof 
trades  or  intends  to  trade  commodity 
interests  for  its  own  account,  the  CTA 
must  disclose  that  fact  and  also  dis¬ 
close  whether  it  will  permit  its  clients 
to  inspect  its  records  of  those  trades. 
(See  the  discussion  of  §4.11,  supra. ) 
And,  if  the  CTA  or  any  principal 
thereof  controls  a  commodity  interest 
account  or  has  controlled  such  an  ac¬ 
count  within  the  previous  year,  it 
must  disclose  that  fact  and  also  dis¬ 
close  whether  prospective  clients  may 
obtain  from  the  CTA  the  performance 
records  of  the  account  or  accounts. 

The  section  makes  clear  that  per¬ 
formance  or  incentive  fees  must  be 
clearly  and  fully  described.  For  exam¬ 
ple,  if  the  fee  is  based  only  upon  the 
profits  actually  realized  from  closed 
positions  and  is  not  affected  by  losses 
in  open  positions,  this  should  be  made 
clear  in  the  Document.  Furthermore, 
if  the  fee  is  payable  for  a  period  even 
though  the  account’s  value  at  the  end 
of  that  period  is  below  its  value  at  the 
end  of  the  previous  period,  this  should 
also  be  explained.31 

Section  4.31  is  intended  to  assist 
prospective  clients— particularly  those 
who  are  unfamiliar  with  commodity 
trading— in  making  an  informed  deci¬ 
sion  in  selecting  a  trading  advisor.  The 
section  will  also  help  to  make  clients 
aware  of  circumstances,  such  as  CTA- 
FCM  affiliations,  that  could  give  rise 
to  conflicts  of  interest. 

The  Commission  is  not  adopting  the 
requirement  in  the  proposed  rule 
(§  5.2(b)(2))  that  CTAs  disclose  the 
performance  of  commodity  interest  ac¬ 
counts  controlled  by  the  CTA  or  any 
principal,  thereof  within  the  previous 
year.  Commentators  stated  that  this 
information  would  be  expensive  to 
compile  and  would  not  be  meaningful 
because  clients  often  countermand  the 
CTA’s  trading  decisions.  The  Commis¬ 
sion  agrees  with  these  comments  and 
instead  is  requiring  CTAs  to  disclose 
whether  they  control  accounts  and 
whether  clients  may  obtain  informa¬ 
tion  about  the  performance  of  those 
accounts.  See  §  4.31(a)(3). 

2.  Record-keeping  by  commodity 
trading  advisors.  Section  4.32  requires 


21  For  example,  suppose  that  the  account 
was  opened  with  $5,000  and  the  client 
agreed  to  pay  the  CTA  a  monthly  incentive 
fee  of  10%  of  the  account’s  appreciation  fqr 
each  month.  If  the  account  declined  to 
$4,000  at  the  end  of  the  first  month  but  rose 
to  $5,000  at  the  end  of  the  second  month, 
the  fee  might  be  payable,  depending  on  the 
terms  of  the  contract,  for  that  second 
month  even  though  there  was  no  overall  in¬ 
crease  in  value.  If  this  situation  could  result, 
the  client  should  be  apprised  of  the  possibil¬ 
ity  in  the  disclosure  document  and  not  just 
in  the  contract. 
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all  CTAs  who  must  register  with  the 
CFTC  to  make  and  keep  certain  books 
and  records,  such  as  records  of  the 
commodity  trades  of  (i)  the  CTA,  (ii) 
the  CTA’s  principals  and  (iii)  the  ac¬ 
counts  controlled  by  the  CTA. 32  The 
rule  is  intended  to  implement  section 
4n(3)(A)  of  the  Act 33  and  to  assist  the 
Commission  in  monitoring  compliance 
by  CTAs  with  the  Act  and  regulations. 

The  requirement  in  the  proposed 
(§  5.4(a)(3))  that  CTAs  make  and  keep 
a  record  of  each  oral  commodity  inter¬ 
est  recommendation  is  not  being 
adopted,  nor  is  the  Commission  adopt¬ 
ing  the  proposed  provision  (§  5.4(b)) 
that  would  have  required  CTAs  to 
make  available  to  their  clients  and 
subscribers  the  records  required  by 
the  Commission.  As  explained  above, 
the  Commission  has  decided  that  auto¬ 
matic  inspection  by  clients  and  sub¬ 
scribers  of  the  CTA’s  records  of  its 
principals’  trades  could  be  detrimental 
to  the  market,  and  the  other  records 
required  by  §  4.32  may  contain  person¬ 
al  information  about  individual  clients 
and  subscribers.  See,  e.g.,  §  4.32(g), 
which  requires  CTAs  to  keep  a  record 
of  any  commodity-related  written 
agreement  with  a  client  or  subscriber. 

E.  Employees  and  Agents  of  CPOs 
and  CTAs 

As  a  further  means  of  protecting 
pool  participants  and  CTA  advisees, 
the  Commission  may  shortly  propose 
for  comment  a  rule  requiring  non¬ 
clerical  employees  and  agents  of  CPOs 
and  CTAs  to  register  with  the  CFTC. 
The  Commission  is  particularly  con¬ 
cerned  about  persons  who  engage  in 
the  business  of  selling  interests  in 
commodity  pools  for  or  on  behalf  of 
the  pool’s  operator,  and  persons  who 
for  or  on  behalf  of  a  CTA  engage  in 
the  business  of  soliciting  clients  for 
the  CTA. 

*  *  *  *  * 

In  consideration  of  the  foregoing 
and  pursuant  to  the  authority  in  sec¬ 
tions  2(a)(1),  4b,  4c,  41,  4m,  4n,  4o,  8a 
and  19  of  the  Commodity  Exchange 
Act,  7  U.S.C.  2  et  seg.,  as  amended,  92 
Stat.  865  et  seg.,  the  Commission 


32  These  records  must  be  kept  in  the  form 
of  a  journal  or  equivalent  record  of  original 
entry.  For  the  reason  discussed  above  in 
connection  with  §4.23,  the  Commission  has 
not  adopted  the  provision  in  the  proposed 
rule  permitting  the  maintenance  of  these 
records  in  the  form  of  confirmations  or  sim¬ 
ilar  statements. 

33  The  section  provides: 

[Ulpon  the  request  of  the  Commission,  a 
registered  commodity  trading  advisor  *  *  • 
shall  furnish  the  name  and  address  of  each 
client  [or]  subscriber  •  *  •  and  submit  sam¬ 
ples  or  copies  of  all  reports,  letters,  circu¬ 
lars,  memorandums,  publications,  writings, 
or  other  literature  or  advice  distributed  to 
clients  [or]  subscribers  •  *  *  or  prospective 
clients  [or]  subscribers. 


RULES  AND  REGULATIONS 

hereby  amends  Part  1  of  Chapter  I  of 
Title  17  of  the  Code  of  Federal  Regu¬ 
lations  and  adds  a  new  Part  4  to  that 
chapter,  as  follows: 

Part  1 — General  Regulations  Under 
the  Commodity  Exchange  Act 

1.  Section  1.33  is  revised  to  read  as 
follows: 

§  1.33  Monthly  and  Confirmation  State¬ 
ments. 

(a)  General  reguirements.  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  each  futures  commission  mer¬ 
chant  shall  promptly  furnish  in  writ¬ 
ing  directly  to  each  customer— 

(1)  as  of  the  close  of  the  last  busi¬ 
ness  day  of  each  calendar  month  or  as 
of  any  regular  monthly  date  selected: 
(i)  A  statement  which  clearly  shows 
the  open  contracts  with  prices  at 
which  acquired,  and  the  ledger  bal¬ 
ance  carried  for  the  customer’s  ac¬ 
count;  (ii)  a  statement  which  clearly 
shows  the  net  unrealized  profit  or  loss 
in  all  open  contracts  figured  to  the 
market;  and  (iii)  a  statement  which 
clearly  shows  any  money,  securities  or 
other  property  which  the  customer 
has  deposited  with  the  futures  com¬ 
mission  merchant  to  margin,  guaran¬ 
tee,  or  secure  the  account;  and 

(2)  a  confirmation  of  each  commod¬ 
ity  futures  transaction  caused  to  be 
executed  by  it  for  the  customer.  A 
commodity  futures  transaction  that  is 
caused  to  be  executed  for  a  commodity 
pool  need  be  confirmed  only  to  the  op¬ 
erator  of  the  commodity  pool  and  not 
to  the  participants  in  the  pool. 

(b)  Exemptions.  The  requirements  of 
paragraphs  (a)(l)(i),  (a)(1)(h),  and 

(a)(2)  of  this  section  shall  not  apply  to 
the  following:  (1)  Any  account  carried 
for  a  person  who  is  a  member  of  any 
contract  market,  (2)  any  omnibus  ac¬ 
count  carried  for  another  futures  com¬ 
mission  merchant,  and  (3)  any  account 
containing  only  bona  fide  hedge  posi¬ 
tions,  except  that  confirmations  must 
be  furnished  to  accounts  containing 
only  bona  fide  hedge  position. 

(c)  Controlled  accounts.  With  re¬ 
spect  to  any  account  controlled  by  any 
person  other  than  the  customer  for 
whom  such  account  is  carried,  each  fu¬ 
tures  commission  merchant  shall 
clearly  show  on  each  monthly  state¬ 
ment  furnished  as  required  by  para¬ 
graph  (a)  of  this  section,  or  on  an  ac¬ 
companying  supplemental  statement, 
the  net  profit  or  loss  on  all  contracts 
closed  since  the  date  of  the  previous 
statement:  Provided,  however.  That 
the  provisions  of  this  paragraph  shall 
not  apply  to  an  account  controlled  by 
the  spouse,  parent  or  child  of  the  cus¬ 
tomer  for  whom  such  account  is  car¬ 
ried. 

(d)  Recordkeeping.  Each  futures 
commission  merchant  shall  retain,  in 
accordance  with  §  1.31,  a  copy  of  each 


monthly  statement  and  confirmation 
required  by  this  §  1.33  to  be  sent  to 
customers. 

§  1.71  [Deleted] 

2.  Section  1.71  is  deleted. 


part  4— commodity  pool  opera¬ 
tors  AND  COMMODITY  TRADING 
ADVISORS 

1.  A  new  Part  4  is  added  to  read  as 
follows: 

Subpart  A — Definitions  and  Exemptions 

Sec. 

4.10  Definitions. 

4.11  Exemption  from  section  4n(3)(B). 

4.12  Exemption  from  provisions  of  Part  4. 

4.13  Exemption  from  registration:  contin¬ 
ued  applicability  of  antifraud  and  repa¬ 
ration  sections. 

Subpart  B — Commodity  Pool  Operators 

4.20  [Reserved]. 

4.21  Disclosure  to  prospective  pool  partici¬ 
pants. 

4.22  Reporting  to  pool  participants. 

4.23  Record-keeping. 

4.24  Segregation  of  property. 

Subpart  C — Commodity  Trading  Advisors 

4.30  [Reserved]. 

4.31  Disclosure  to  prospective  clients. 

4.32  Record-keeping. 

Authority:  Secs.  2(a)(1),  4b,  4c,  41,  4m,  4n, 
4o,  8a  and  19  of  the  Commodity  Exchange 
Act,  7  U.S.C.  2  et  seq.,  as  amended,  92  Stat. 
865  et  seq. 

Subpart  A — Definitions  and 
Exemptions 

§  4.10  Definitions. 

For  purposes  of  this  part: 

(a)  “Commodity  interest”  means— 

(1)  Any  contract  for  the  purchase  or 
sale  of  a  commodity  for  future  deliv¬ 
ery;  and 

(2)  Any  contract,  agreement  or 
transaction  subject  to  Commission  reg¬ 
ulation  under  sections  4c  or  19  of  the 
Act. 

(b)  “Net  asset  value”  means  total 
assets  minus  total  liabilities,  with  each 
position  in  a  commodity  interest 
marked  to  the  market  or  accounted 
for  at  fair  market  value,  in  accord  with 
generally  accepted  accounting  princi¬ 
ples. 

(c)  “Participant”  means  any  person 
that  has  any  direct  financial  interest 
in  a  pool  (e.g.,  a  limited  partner). 

(d)  “Pool”  means  any  investment 
trust,  syndicate  or  similar  form  of  en¬ 
terprise  that  trades  commodity  inter¬ 
ests. 

(e)  “Principal,”  when  referring  to  a 
person  that  is  a  principal  of  a  particu¬ 
lar  entity,  means  any  general  partner 
or  director  or  officer  (or  person  per¬ 
forming  similar  functions)  of  the 
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entity,  or  any  owner  of  more  than  10 
percent  of  the  equity  interest  of  the 
entity,  “Equity  interest”  means  any  fi¬ 
nancial  interest  that  permits  the 
owner  thereof  to  exercise  direct  or  in¬ 
direct  control  of  the  entity  in  which 
the  interest  is  held.  “Owner”  includes 
not  only  the  holder  of  record  of  the 
equity  interest  but  also  any  person 
that  has  contrbl  over  the  equity  inter¬ 
est. 

§  4.11  Exemption  from  section  4n(3)(B). 

The  provisions  of  section  4n(3)(B)  of 
the  Act  shall  not  apply  to  any  com¬ 
modity  pool  operator  or  commodity 
trading  advisor  that  is  registered 
under  the  Act  as  such  or  that  is 
exempt  from  such  registration. 

§  4.12  Exemptions  from  provisions  of  Part 
4. 

The  Commission  may  exempt  any 
person  or  any  class  or  classes  of  per¬ 
sons  from  any  provision  of  this  part  if 
it  finds  that  the  exemption  is  not  con¬ 
trary  to  the  public  interest  and  the 
purposes  of  the  provision  from  which 
the  exemption  is  sought.  The  Commis¬ 
sion  may  grant  the  exemption  subject 
to  such  terms  and  conditions  as  it  may 
find  appropriate. 

§  4.13  Exemption  from  registration;  con¬ 
tinued  applicability  of  antifraud  and 
reparations  sections. 

(a)  A  person  is  not  required  to  regis¬ 
ter  with  the  Commission  as  a  commod¬ 
ity  pool  operator  if— 

(1)  (i)  It  does  not  receive  any  com¬ 
pensation  or  other  payment,  directly 
or  indirectly,  for  operating  the  pool, 
except  reimbursement  for  the  ordi¬ 
nary  administrative  expenses  of  oper¬ 
ating  the  pool;  (ii)  it  operates  only  one 
commodity  pool  at  any  time;  (iii)  it  is 
not  otherwise  required  to  register  with 
the  Commission  and  has  no  business 
affiliation  with  any  person  required  to 
register  with  the  Commission;  and  (iv) 
neither  the  person  nor  any  other 
person  involved  with  the  pool  does  any 
advertising  in  connection  with  the 
pool  (for  purposes  of  this  section,  ad¬ 
vertising  includes  the  systematic  solici¬ 
tation  of  prospective  participants  by 
the  telephone  or  seminar  presenta¬ 
tion);  or 

(2)  (i)  The  net  asset  value  of  the 
pool  it  operates  (or,  if  it  operates  more 
than  one  pool,  the  combined  net  asset 
values  of  the  pools  it  operates)  does 
not  exceed  $50,000  at  the  beginning  of 
the  pool’s  fiscal  year,  and  (ii)  none  of 
the  pools  operated  by  it  has  more  than 
15  participants  (excluding  the  pool’s 
operator  and  trading  advisor(s))  at  any 
time  during  the  pool’s  fiscal  year. 

(b)  A  person  is  not  required  to  regis¬ 
ter  with  the  Commission  as  a  commod¬ 
ity  trading  advisor  if— 


(1)  It  is  a  dealer,  processor,  broker, 
or  seller  in  cash  market  transactions 
of  any  commodity  (or  product  thereof) 
and  the  person’s  commodity  trading 
advice  is  solely  incidental  to  the  con¬ 
duct  of  its  cash  market  business; 

(2)  It  is  a  non-profit,  voluntary  mem¬ 
bership,  trade  association  or  farm  or¬ 
ganization  and  the  person’s  commod¬ 
ity  trading  advice  is  solely  incidental 
to  the  conduct  of  its  business  as  such 
association  or  organization; 

(3)  It  is  registered  under  the  Act  as 
an  associated  person  and  the  person’s 
commodity  trading  advice  is  issued 
solely  in  connection  with  its  employ¬ 
ment  as  an  associated  person;  or 

(4)  It  is  registered  under  the  Act  as  a 
commodity  pool  operator  and  the  per¬ 
son’s  commodity  trading  advice  is  di¬ 
rected  solely  to,  and  for  the  sole  use 
of,  the  pool  or  pools  for  which  it  has 
so  registered. 

(c)  For  purposes  of  this  section, 
“cash  market  transactions”  shall  not 
include  transactions  involving  con¬ 
tracts  of  sale  of  a  commodity  for 
future  delivery  or  transactions  subject 
to  Commission  regulation  under  sec¬ 
tions  4c  or  19  of  the  Act. 

(d)  The  provisions  of  sections  4o  and 
14  of  the  Act  shall  apply  to  any  person 
exempted  by  this  section  and  it  shall 
continue  to  be  unlawful  for  that 
person  to  violate  section  4o  of  the  Act. 

Subpart  B — Commodity  Pool 
Operators 

§  4.20  I  Reserved  J. 

§  4.21  Disclosure  to  prospective  partici¬ 
pants. 

(a)  No  commodity  pool  operator  reg¬ 
istered  or  required  to  be  registered 
under  the  Act,  may,  directly  or  indi¬ 
rectly,  solicit,  accept  or  receive  funds, 
securities  or  other  property  from  any 
prospective  pool  participant  unless,  on 
or  before  the  date  it  engages  in  that 
activity,  the  commodity  pool  operator 
delivers  or  causes  to  be  delivered  to 
the  prospective  participant  a  Disclo¬ 
sure  Document  containing  the  follow¬ 
ing  information: 

(1)  The  name  and  main  business  ad¬ 
dress  of  the  pool’s  operator  and  the 
name  of  each  principal  thereof. 

(2)  The  business  background,  for  the 
five  years  preceding  the  date  of  the 

cf  cf 

INV  =  1st  month  +  2d  month 
1  2 
(1  +  i)  (1  +  i) 

Where: 

INV = amount  of  the  initial  investment 

(total  cost  including  commissions  and 


Document,  of  the  pool's  operator  and 
the  pool’s  commodity  trading 
advisor(s)  and  of  each  principal  there¬ 
of. 

(3)  Any  actual  or  potential  conflict 
of  interest  on  the  part  of  the  operator, 
commodity  trading  advisor  or  futures 
commission  merchant  of  the  pool,  or 
the  principals  of  those  entities,  regard¬ 
ing  any  aspect  of  the  pool. 

(4)  The  actual  performance  for  the 
preceding  three  years  of  the  pool  and 
each  pool  operated  or  advised  within 
the  twelve  months  preceding  the  date 
of  the  Document  by  the  pool’s  opera¬ 
tor,  commodity  trading  advisor(s),  or 
the  principals  thereof. 

(i)(A)  The  presentation  of  actual 
performance  must  include  prominent 
disclosure  of  a  table  showing  for  the 
entire  period  the  monthly  or  quarterly 
net  asset  value  of  one  pool  participa¬ 
tion  unit  and  the  monthly  or  quarterly 
sum  of  the  distributions  and  assess¬ 
ments  per  unit,  if  any.  If  a  pool  is  re¬ 
quired  by  §  4.22(b)  to  issue  Account 
Statements  monthly,  the  table  of  net 
asset  values  must  be  on  a  monthly 
basis. 

(B)  The  presentation  of  actual  per¬ 
formance  must  also  include  prominent 
disclosure  of  the  annual  rate  of  return 
(compounded  annually)  rounded  to 
the  nearest  tenth  of  one  percent  of 
one  pool  participation  unit  for  the 
entire  period.  The  annual  rate  of 
return  (compounded  annually)  should 
be  computed  on  the  assumption  that 
all  distributions,  if  any,  are  reinvested 
(outside  the  pool)  ayd  all  assessments, 
if  any,  are  discounted  at  the  same 
rate,  i.e.,  at  the  annual  rate  of  return 
(compounded  annually)  and  that  all 
distributions  and  assessments  that  are 
paid  during  a  monthly  time  period  are 
made  at  the  end  of  the  monthly  time 
period. 

(C)  The  annual  rate  of  retyrn  (com¬ 
pounded  annually)  is  calculated  by 
first  computing  the  monthly  internal 
rate  of  return  compounded  monthly  to 
the  nearest  hundreth  of  one  percent 
and  then  converting  the  monthly  rate 
with  monthly  compounding  into  an 
annual  rate  with  annual  compounding. 
The  following  formula  should  be  used 
for  calculating  the  monthly  internal 
rate  of  return  compounded  monthly 
(“i”): 

cf  NAV 

+  .  .  .  +  nth  month  ♦  _ 

n  n 

-  (1  +  i)  (1  +  i) 

fees  to  the  investor  for  one  pool  partici¬ 
pation  unit), 

cf=the  sum  of  the  distribution(s)  (positive 

sign)  and  assessment(s)  (negative  sign) 
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made  per  unit  during  each  monthly  time 
period, 

NAV=net  asset  value  (less  redemption  costs, 
if  any)  of  one  pool  participation  unit  at 
the  end  of  the  performance  period,  and 
n=the  number  of  monthly  time  periods. 

The  following  formula  should  be  used  to 
convert  the  monthly  internal  rate  of  return 
compounded  monthly  into  the  annual  rate 
of  return  (compounded  annually)  ("R”): 

R  =  (l  -t-Mo.IRR)11- 1 

Where: 

Mo.IRR= monthly  internal  rate  of  return 
compounded  monthly  expressed  as  a 
decimal. 

(ii)  If  a  pool  whose  actual  perform¬ 

ance  must  be  disclosed  does  not  have  a 
full  three-year  record,  the  actual  per¬ 
formance  for  the  entire  period  of  its 
operation  must  be  disclosed  with  a 
prominent  statement  as  follows:  “The 
Commodity  Futures  Trading  Commis¬ 
sion  requires  commodity  pool  opera¬ 
tors  to  disclose  to  prospective  partici¬ 
pants  the  actual  performance  record 
of  each  of  their  pools  for  at  least  the 
previous  three  years.  You  should  note 
that  the  annual  rate  of  return  (com¬ 
pounded  annually)  of - percent  for 

this  pool’s  participation  units  is  for 
the  pool’s  entire  operating  history,  a 

period  of  only  -  months.”  If  the 

pool  for  which  the  commodity  pool  op¬ 
erator  is  soliciting  participants  has  not 
commenced  commodity  interest  trad¬ 
ing,  this  fact  must  be  disclosed  with  a 
prominent  statement  as  follows:  “The 
Commodity  Futures  Trading  Commis¬ 
sion  requires  commodity  pool  opera¬ 
tors  to  disclose  to  prospective  pool  par¬ 
ticipants  the  actual  performance 
record  of  each  of  their  pools  for  at 
least  the  previous  three  years.  You 
should  note  that  this  pool  has  not 
begun  trading  and  does  not  have  any 
performance  history.” 

(iii)  If  a  pool  discloses,  in  addition, 
its  performance  for  other  time  periods, 
it  must  prominently  present  the  table 
of  net  asset  values  and  the  annual  rate 
of  return  (compounded  annually)  in 
accord  with  paragraph  (a)(4)(i)  of  this 
section  for  each  of  those  periods. 

(5)  Whether  the  pool’s  operator  or 
commodity  trading  advisor(s),  or  the 
principals  thereof,  have  controlled 
commodity  interest  accounts  of  cus¬ 
tomers  other  than  pools  within  the 
twelve  months  preceding  the  date  of 
the  Document  and,  if  so,  whether  the 
performance  of  those  accounts  will  be 
made  available  to  the  participants.  If 
made  available,  the  performance  of 
commodity  interest  accounts  must  in¬ 
clude  a  presentation  in  the  manner  de¬ 
scribed  in  §  4.21(a)(4). 

(6)  The  extent  of  any  beneficial  in¬ 
terest  in  the  pool  of  the  pool’s  opera¬ 
tor  or  commodity  trading  advisor(s),  or 
the  principals  thereof. 

(7)  A  complete  description  of  each 
kind  of  expense  that  has  been  and  is 
expected  to  be  incurred  by  the  p^ol. 
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expressed  both  as  a  dollar  amount  and 
as  a  percentage  of  average  net  asset 
value  for  the  preceding  and  current 
fiscal  years,  including  fees  for  manage¬ 
ment,  trading  advice,  legal  advice,  ac¬ 
counting  services  and  organizational 
services. 

(8)  The  manner  in  which  the  pool 
will  fulfill  its  margin  requirements. 

(9)  The  manner  in  which  pool  funds 
not  deposited  as  margin  will  be  used. 

(10)  Any  restrictions  upon  the  trans¬ 
ferability  or  redeemability  of  interests 
in  the  pool. 

(11)  The  extent  to  which  a  partici¬ 
pant  may  be  held  liable  for  obligations 
of  the  pool  in  excess  of  the  funds  ini¬ 
tially  contributed  by  the  participant  to 
the  pool. 

(12)  The  pool’s  policies  with  respect 
to  the  payment  of  distributions  from 
profits  or  capital  and  the  federal 
income  tax  effects  of  such  payments 
for  participants. 

(13)  Any  material  administrative, 
civil  or  criminal  action  against  the 
pool’s  operator,  commodity  trading 
advisor(s),  or  the  principals  thereof 
within  the  five  years  preceding  the 
date  of  the  Document. 

(14)  Any  commission  or  other  fee 
that  is  paid  or  may  be  paid,  directly  or 
indirectly,  by  the  pool's  operator,  com¬ 
modity  trading  advisor(s),  or  the  prin¬ 
cipals  thereof  to  any  person  in  connec¬ 
tion  with  the  solicitation  of  funds,  se¬ 
curities  or  other  property  for  the  pool. 

(15)  Whether  the  pool's  operator, 
commodity  trading  advisor(s),  or  the 
principals  thereof,  trade  or  intend  to 
trade  commodity  interests  for  their 
own  accounts  and,  if  so,  whether  par¬ 
ticipants  will  be  permitted  to  inspect 
the  records  of  those  trades. 

(16)  A  statement  that  the  pool’s  op¬ 
erator  must  provide  all  participants 
with  monthly  or  quarterly  (whichever 
applies)  statements  of  account  and  a 
certified  or  uncertified  (whichever  ap¬ 
plies)  annual  report  of  financial  condi¬ 
tion. 

(17)  The  following  Risk  Disclosure 
Statement  (to  be  prominently  dis¬ 
played  as  the  first  page  of  the  Disclo¬ 
sure  Document): 

Risk  Disclosure  Statement 

You  should  carefully  consider  whether 
your  financial  condition  permits  you  to  par¬ 
ticipate  in  a  commodity  pool.  You  may  lose 
a  substantial  portion  or  even  all  of  the 
money  you  place  in  the  pool. 

In  considering  whether  to  participate  in  a 
commodity  pool,  you  should  be  aware  that 
trading  commodity  contracts  can  quickly 
lead  to  large  losses  as  well  as  gains.  Such 
trading  losses  can  sharply  reduce  the  net 
asset  value  of  a  pool  and  consequently  the 
value  of  your  interest  in  the  pool. 

Under  certain  market  conditions,  a  pool 
may  find  it  difficult  or  impossible  to  liqui¬ 
date  a  position.  This  can  occur,  for  example, 
when  the  market  makes  a  “limit  move.” 
Placing  contingent  orders,  such  as  a  "stop- 
loss"  or  “stop-limit”  order,  will  not  necessar¬ 
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ily  limit  the  pool's  losses  to  the  intended 
amounts,  since  market  conditions  may  make 
it  impossible  to  execute  such  orders. 

This  brief  statement  cannot,  of  course, 
disclose  all  the  risks  and  other  significant 
aspects  of  participating  in  a  commodity 
pool.  You  should  therefore  carefully  study 
this  Disclosure  Document  and  commodity 
trading  before  you  decide  to  participate  in  a 
commodity  pool. 

The  Commodity  Futures  Trading  Com¬ 
mission  has  not  reviewed  this  Disclosure 
Document  and  has  not  determined  whether 
it  is  accurate  or  complete. 

(18)  The  following  cautionary  state¬ 
ment  (to  be  prominently  displayed  on 
the  cover  page  of  the  Document): 
“The  Commodity  Futures  Trading 
Commission  has  not  reviewed  this  Dis¬ 
closure  Document  and  has  not  deter¬ 
mined  whether  it  is  accurate  or  com¬ 
plete.” 

(b)  A  copy  of  the  Disclosure  Docu¬ 
ment  and  all  subsequent  amendments 
must  be  delivered  to  the  Commission 
at  its  Washington,  D.C.  office  (Att.: 
Office  of  the  Chief  Counsel,  Division 
of  Trading  and  Markets,  C.F.T.C.,  2033 
K  Street,  NW„  Washington,  D.C. 
20581)  within  seven  business  days 
after  the  date  it  is  first  given  to  a  pros¬ 
pective  participant. 

(c)  If  the  commodity  pool  operator 
knows  or  has  reason  to  know  that  the 
Disclosure  Document  is  materially  in¬ 
accurate  or  incomplete  in  any  respect, 
it  must  amend  the  Document  to  cor¬ 
rect  that  defect  and  must  furnish  the 
amendment  or  a  corrected  Document 
to  all  participants  and  all  prospective 
participants  within  five  business  days 
of  the  date  upon  which  the  commodity 
pool  operator  first  knows  or  has 
reason  to  know  of  the  defect. 

(d)  This  section  does  not  relieve  a 
commodity  pool  operator  from  any  ob¬ 
ligation  under  the  Act  or  the  regula¬ 
tions  thereunder,  including  the  obliga¬ 
tion  to  disclose  all  material  informa¬ 
tion  to  existing  or  prospective  pool 
participants  even  if  the  information  is 
not  specifically  required  by  this  sec¬ 
tion. 

§  4.22  Reporting  to  pool  participants. 

(a)  Each  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  must  periodically  dis¬ 
tribute  to  each  participant  in  each 
pool  that  it  operate,  within  30  days  of 
the  end  of  the  reporting  period,  an  Ac¬ 
count  Statement  showing  the  follow¬ 
ing  information  as  of  the  end  of  the 
period  prescribed  in  §  4.22(b): 

(1)  The  net  asset  value  of  the  pool. 

(2  Hi)  The  net  asset  value  per  out¬ 
standing  participation  unit  in  the  pool, 
or 

(ii)  The  total  value  of  the  partici¬ 
pant’s  interest  or  share  in  the  pool. 

(3)  The  total  amount  of  all  manage¬ 
ment  and  advisory  fees  and  all  other 
expenses  (exclusive  of  the  brokerage 
commissions  and  fees  described  in 
§  4.22(a)(4)  below)  incurred  or  accrued 
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by  the  pool  during  that  reporting 
period,  expressed  both  as  a  dollar 
amount  and  as  a  percentage  of  the 
pool’s  average  net  asset  value  for  the 
period. 

(4)  The  total  amount  of  all  broker¬ 
age  commissions  and  fees  for  commod¬ 
ity  interest  and  other  investment 
transactions  incurred  or  accrued  by 
the  pool  during  that  reporting  period, 
expressed  both  as  a  dollar  amount  and 
as  a  percentage  of  the  pool’s  average 
net  asset  value  for  the  period. 

(5)  The  change  in  paragraphs  (a)(1), 

(2)(i)  or  (ii),  (3)  and  (4)  above  since  the 
end  of  the  previous  reporting  period, 
expressed  as  a  dollar  amount  and  as  a 
percentage. 

(6)  Any  change  of  commodity  trad¬ 
ing  advisors  by  the  pool  and  any  mate¬ 
rial  change  in  the  management  of  the 
pool’s  commodity  trading  advisor. 

(7)  Any  ether  material  business  deal¬ 
ings  between  the  pool,  the  pool’s  oper¬ 
ator,  the  pool’s  commodity  trading 
advisor(s),  the  pool’s  futures  commis¬ 
sion  merchant(s),  or  the  principals 
thereof. 

(b)  The  Account  Statement  must  be 
distributed  at  least  monthly  in  the 
case  of  pools  with  net  assets  of  more 
than  $500,000  at  the  beginning  of  the 
pool’s  fiscal  year,  and  otherwise  at 
least  quarterly,  except  that  a  State¬ 
ment  for  the  last  reporting  period  of 
the  pool’s  fiscal  year  need  not  be  dis¬ 
tributed  if  the  annual  report  required 
by  §  4.22(c)  is  sent  to  pool  participants 
within  45  days  after  the  end  of  the 
fiscal  year.  The  first  period  for  which 
an  Account  Statement  is  due  shall  be 
the  first  reporting  period  that  begins 
on  or  after  April  1, 1979. 

(c)  Each  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  must  distribute  an 
Annual  Report  to  each  participant  in 
each  commodity  pool  it  operates,  and 
to  the  Commission  at  its  Washington, 
D.C.  office  (Att.:  Office  of  the  Chief 
Counsel,  Division  of  Trading  and  Mar¬ 
kets,  C.F.T.C.,  2033  K  Street,  NW., 
Washington,  D.C.  20581),  within  60 
days  after  the  end  of  the  pool’s  fiscal 
year.  The  first  fiscal  year  for  which  an 
Annual  report  is  due  shall  be  the  first 
fiscal  year  that  begins  on  or  after  Jan¬ 
uary  1,  1979.  The  Annual  Report  must 
contain  the  following: 

(1)  The  information  required  by 
§§  4.21(a)(4)  and  4.22(a)  and  the 
changes  in  this  information  from  the 
end  of  the  prior  fiscal  year  expressed, 
where  applicable,  both  as  dollar 
amounts  and  as  annualized  percent¬ 
ages. 

(2)  A  Statement  of  Financial  Condi¬ 
tion  as  of  the  close  of  the  pool’s  fiscal 
year. 

(3)  Statements  of  Income  (Loss), 
Changes  in  Financial  Position,  and 
Changes  in  Ownership  Equity,  for  the 
period  between  (i)  the  later  of:  (A) 
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The  date  of  the  most  recent  State¬ 
ment  of  Financial  Condition  delivered 
to  the  Commission  pursuant  to  this 
paragraph,  (B)  January  1,  1979  or  (C) 
the  date  of  the  formation  of  the  pool, 
and  (ii)  the  close  of  the  pool’s  fiscal 
year,  together  with  Statements  of 
Income  (Loss),  Changes  in  Financial 
Position,  and  Changes  in  Ownership 
Equity  for  the  corresponding  period  of 
the  previous  fiscal  year. 

(4)  Appropriate  footnote  disclosure 
and  such  further  material  information 
as  may  be  necessary  to  make  the  re¬ 
quired  statements  not  misleading. 

(d)  The  Annual  Report  must  be  cer¬ 
tified  by  an  independent  public  ac¬ 
countant  unless  the  pool  did  not  have 
more  than  15  participants  (excluding 
the  pool's  operator  and  trading 
advisor(s)  at  any  time  during  the 
pool's  fiscal  year,  or  the  average  of  the 
pool’s  net  asset  values  that  were  re¬ 
quired  to  be  reported  to  participants 
under  §  4.22(a)  and  §  4.22(b)  did  not 
exceed  $50,000  during  the  first  half  of 
the  pool’s  fiscal  year.  The  certification 
must  be  in  accordance  with  §  1.16, 
except  that  the  following  require¬ 
ments  of  that  section  shall  not  apply: 

(1)  The  audit  objectives  of 
§  1.16(d)(1)  concerning  the  periodic 
computation  of  minimum  capital  and 
property  in  segregation. 

(2)  All  other  references  in  §  1.16  to 
the  segregation  requirements. 

(3)  Sections  1.16  (c)(5),  (d)(2),  (e)(2), 
and  (f). 

(e)  The  financial  statements  and 
computations  required  by  this  section 
must  be  presented  and  computed  in 
accordance  with  generally  accepted  ac¬ 
counting  principles  consistently  ap¬ 
plied. 

(f)  The  Statement  of  Income  (Loss) 
required  by  this  section  must  itemize 
brokerage  commissions,  management 
fees,  advisory  fees,  incentive  fees,  in¬ 
terest  income  and  expense,  realized 
net  gain  or  loss  from  each  commodity 
interest,  and  unrealized  net  gain  or 
loss  on  commodity  interest  positions 
open  at  the  end  of  the  pool’s  fiscal 
year.  Gains  and  losses  on  commodity 
interests  may  be  itemized  by  commod¬ 
ity  (e.g.,  wheat  futures)  instead  of  by 
specific  delivery  or  expiration  date 
(e.g.,  July  wheat). 

(g)  (1)  A  commodity  pool  operator 
may  initially  choose  any  fiscal  year  for 
a  pool,  but  the  first  fiscal  year  may 
not  end  more  than  one  year  after  the 
later  of:  (i)  The  pool’s  formation  or  (ii) 
January  1,  1979.  (2)  If  the  commodity 
pool  operator  chooses  a  fiscal  year 
other  than  the  calendar  year,  it  must 
give  written  notice  of  the  election  to 
all  participants  and  the  Commission 
within  90  days  after  the  later  of  (i)  the 
pool’s  formation  or  (ii)  April  1,  1979.  If 
this  notice  is  not  given,  the  commodity 
pool  operator  will  be  deemed  to  have 
chosen  the  calendar  year  as  the  pool’s 
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fiscal  year.  A  commodity  pool  operator 
must  continue  to  use  the  chosen  fiscal 
year  for  a  pool  unless  written  notice  of 
any  proposed  change  is  given  to  all 
participants  and  the  Commission  at 
least  90  days  before  the  change  and 
the  Commission  does  not  disapprove 
the  change  within  30  days  after  receiv¬ 
ing  the  notice. 

(h)  Each  Account  Statement  and 
Annual  Report  must  contain  a  signed 
oath  or  affirmation  that,  to  the  best  of 
the  knowledge  and  belief  of  the  indi¬ 
vidual  making  the  oath  or  affirmation, 
the  information  contained  in  the  docu¬ 
ment  is  accurate  and  complete.  If  the 
commodity  pool  operator  is  a  sole  pro¬ 
prietorship,  the  oath  or  affirmation 
must  be  made  by  the  proprietor;  if  a 
partnership,  by  a  general  partner;  and 
if  a  corporation,  by  the  chief  executive 
officer  or  chief  financial  officer. 

§  4.23  Recordkeeping. 

(а)  Each  commodity  pool  operator 
registered  or  required  to  be  registered 
under  the  Act  must  make  and  keep  for 
each  pool  it  operates  the  following 
books  and  records,  in  an  accurate,  cur¬ 
rent  and  orderly  manner  at  its  main 
business  office  and  in  accordance  with 
§  1.31: 

(1)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
pool,  showing  the  date,  price,  quantity, 
commodity  interest,  delivery  or  expira¬ 
tion  month,  the  futures  commission 
merchant  carrying  the  account, 
whether  the  interest  was  purchased  or 
sold,  and,  if  the  transaction  liquidated 
an  open  position,  the  gain  or  loss  real¬ 
ized.  This  record  must  be  in  the  form 
of  a  journal  of  original  entry  or  other 
equivalent  record. 

(2)  A  journal  of  original  entry  or 
other  equivalent  record  showing  all  re¬ 
ceipts  and  disbursements  of  money,  se¬ 
curities  and  other  property. 

(3)  A  subsidary  ledger  or  other 
equivalent  record  for  each  participant 
in  the  pool  showing  the  participant’s 
name  and  address  and  all  funds,  secu¬ 
rities  and  other  property  that  the 
commodity  pool  operator  or  pool  re¬ 
ceived  from  or  distributed  to  the  par¬ 
ticipant. 

(4)  Adjusting  entries  and  any  other 
records  of  original  entry  or  their 
equivalent  forming  the  basis  of  entries 
in  any  ledger. 

(5)  A  general  ledger  or  other  equiva¬ 
lent  record  containing  details  of  all 
asset,  liability,  capital,  income  and  ex¬ 
pense  accounts. 

(б)  A  copy  of  each  monthly  state¬ 
ment  for  the  pool  received  from  a  fu¬ 
tures  commission  merchant. 

(7)  Cancelled  checks,  bank  state¬ 
ments,  journals,  ledgers,  invoices, 
copies  of  confirmations,  copies  of  pur¬ 
chase  and  sale  statements,  and  all 
other  records,  data  and  memoranda 
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that  support  the  financial  statements 
required  by  this  part. 

(8)  The  original  or  a  copy  of  each 
report,  letter,  circular,  memorandum, 
publication,  writing,  advertisement  or 
other  literature  or  advice  distributed 
or  caused  to  be  distributed  by  the  com¬ 
modity  pool  operator  to  any  existing 
or  prospective  participant  or  received 
by  the  commodity  pool  operator  from 
any  commodity  trading  advisor  of  the 
pool. 

(9)  A  Statement  of  Financial  Condi¬ 
tion  as  of  the  close  of  (i)  each  regular 
monthly  period  if  the  pool  had  net 
assets  of  $500,000  or  more  at  the  be¬ 
ginning  of  the  pool's  fiscal  year,  or  (ii) 
each  regular  quarterly  period  for  all 
other  pools.  The  Statement  must  be 
completed  within  30  days  after  the 
end  of  that  period. 

(10)  A  Statement  of  Income  (Loss) 
for  the  period  between  (i)  the  later  of: 
(A)  The  date  of  the.  most  recent  State¬ 
ment  of  Financial  Condition  furnished 
to  the  Commission  pursuant  to 
§  4.22(c),  (B)  April  1,  1979  or  (C)  the 
formation  of  the  pool,  and  (ii)  the  date 
of  the  Statement  of  Financial  Condi¬ 
tion  required  by  §  4.23(a)(9).  The 
Statement  must  be  completed  within 
30  days  after  the  end  of  that  period. 

(11)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
commodity  pool  operator  and  each 
principal  thereof,  showing  the  date, 
price,  quantity,  commodity  interest, 
delivery  or  expiration  month,  person 
for  whom  the  transaction  was  effect¬ 
ed,  the  futures  commission  merchant 
carrying  the  account,  and  whether  the 
interest  was  purchased  or  sold.  This 
record  must  be  in  the  form  of  a  jour¬ 
nal  of  original  entry  or  other  equiva¬ 
lent  record. 

(12)  Each  monthly  statement  fur¬ 
nished  by  a  futures  commission  mer¬ 
chant  to  (i)  the  commodity  pool  opera¬ 
tor  relating  to  a  personal  account  of 
the  commodity  pool  operator  and  (ii) 
each  principal  thereof. 

(b)  All  books  and  records  required  by 
this  section  except  those  required  by 
paragraphs  (a)(3),  (a)(ll)  and  (a)(12) 
of  this  section  must  be  made  available 
to  participants  for  inspection  and 
copying  during  normal  business  hours 
at  the  main  business  office  of  the  com¬ 
modity  pool  operator.  Upon  request, 
copies  must  be  sent  by  mail  to  any  par¬ 
ticipant  within  five  business  days  if 
reasonable  reproduction  and  distribu¬ 
tion  costs  are  paid  by  the  pool  partici¬ 
pant. 

§  4.21  Segregation  of  property. 

(a)  Except  as  provided  in  §  4.24(b), 
no  commodity  pool  operator  may  com¬ 
mingle  the  property  of  any  pool  it  op¬ 
erates  with  the  property  of  any  other 
person. 

(b)  A  commodity  pool  operator  may 
commingle  the  property  of  a  pool  it 


operates  with  the  property  of  any 
other  pool(s)  it  operates,  except  that 
no  commodity  pool  operator  may  com¬ 
mingle  the  property  of  separate  pools 
in  commodity  interest  accounts  that 
are  jointly  or  similarly  held. 

Subpart  C — Commodity  Trading 
Advisors 

§4.30  [Reserved] 

§  4.31  Disclosure  to  prospective  clients. 

(а)  No  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  may  solicit  or  enter  into 
an  agreement  with  a  prospective  client 
to  control  (as  defined  in  §  4.31(e))  the 
client’s  commodity  interest  account 
unless  the  commodity  trading  advisor, 
at  or  before  the  time  it  engages  in  the 
solicitation  or  enters  into  the  agree¬ 
ment  (whichever  is  earlier),  delivers  or 
causes  to  be  delivered  to  the  prospec¬ 
tive  client  a  Disclosure  Document  con¬ 
taining  the  following  information: 

(1)  The  name  and  main  business  ad¬ 
dress  of  the  commodity  trading  advi¬ 
sor  and  the  name  of  each  principal 
thereof. 

(2)  The  business  background,  within 
the  five  years  preceding  the  date  of 
the  Document,  of  the  commodity  trad¬ 
ing  advisor  and  each  principal  thereof. 

(3)  If  the  commodity  trading  advisor 
or  principal  thereof  within  the  twelve 
months  preceding  the  date  of  the  Doc¬ 
ument  has  controlled  any  commodity 
interest  account  (including  that  of  a 
commodity  pool),  a  statement  to  that 
effect  and  whether  the  performance 
of  the  account(s)  will  be  made  availa¬ 
ble  to  prospective  clients.  If  made 
available,  the  performance  of  com¬ 
modity  interest  accounts  must  be  pre¬ 
sented  in  the  manner  described  in 
§  4.21(a)(4). 

(4)  A  complete  description  of  all  fees 
that  the  commodity  trading  advisor 
will  charge  the  client,  including  how 
any  performance  or  incentive  fee  will 
be  calculated. 

(5)  The  nature  of  any  affiliation  or 
business  arrangement,  direct  or  indi¬ 
rect,  between  the  commodity  trading 
advisor  and  any  futures  commission 
merchant,  or  their  principals,  includ¬ 
ing  any  arrangement  whereby  the 
commodity  trading  advisor  or  princi¬ 
pal  thereof  may  benefit,  directly  or  in¬ 
directly,  from  the  maintenance  of  a 
client’s  commodity  interest  account 
with  any  futures  commission  mer¬ 
chant. 

(б)  Whether  the  commodity  trading 
advisor  or  any  principal  thereof  trades 
or  intends  to  trade  commodity  inter¬ 
ests  for  its  own  account,  and.  if  so, 
whether  clients  will  be  permitted  to 
inspect  the  records  of  those  trades. 

(7)  The  following  Risk  Disclosure 
Statement  (to  be  prominently  dis¬ 
played  as  the  first  page  of  the  Disclo¬ 
sure  Document): 


Risk  Disclosure  Statement 

The  risk  of  loss  in  trading  commodity  con¬ 
tracts  can  be  substantial.  You  should  there¬ 
fore  carefully  consider  whether  such  trad¬ 
ing  is  suitable  for  you  in  light  of  your  finan¬ 
cial  condition.  In  considering  whether  to 
trade  or  to  authorize  someone  else  to  trade 
for  you,  you  should  be  aware  of  the  follow¬ 
ing: 

(1)  You  may  sustain  a  total  loss  of  the  ini¬ 
tial  margin  funds  and  any  additional  funds 
that  you  deposit  with  your  broker  to  estab¬ 
lish  or  maintain  a  position  in  the  commod¬ 
ity  futures  market.  If  the  market  moves 
against  your  position,  you  may  be  called 
upon  by  your  broker  to  deposit  a  substantial 
amount  of  additional  margin  funds,  on 
short  notice,  in  order  to  maintain  your  posi¬ 
tion.  If  you  do  not  provide  the  required 
funds  within  the  prescribed  time,  your  posi¬ 
tion  may  be  liquidated  at  a  loss,  and  you  will 
be  liable  for  any  resulting  deficit  in  your  ac¬ 
count. 

(2)  Under  certain  market  conditions,  you 
may  find  it  difficult  or  impossible  to  liqui¬ 
date  a  position.  This  can  occur,  for  example, 
when  the  market  makes  a  "limit  move.” 

(3)  The  placement  of  contingent  orders  by 
you  or  your  trading  advisor,  such  as  a  “stop- 
loss”  or  “stop-limit”  order,  will  not  necessar¬ 
ily  limit  your  losses  to  the  intended 
amounts,  since  market  conditions  may  make 
it  impossible  to  execute  such  orders. 

(4)  A  “spread”  position  may  not  be  less 
risky  than  a  simple  “long”  or  “short”  posi¬ 
tion. 

(5)  The  high  degree  of  leverage  that  is 
often  obtainable  in  futures  trading  because 
of  the  small  margin  requirements  can  work 
against  you  as  well  as  for  you.  The  use  of 
leverage  can  lead  to  large  losses  as  well  as 
gains. 

This  brief  statement  cannot,  of  course, 
disclose  all  the  risks  and  other  significant 
aspects  of  the  commodity  futures  markets. 
You  should  therefore  carefully  study  this 
Disclosure  Document  and  futures  trading 
before  you  trade. 

The  Commodity  Futures  Trading  Com¬ 
mission  has  not  reviewed  this  Disclosure 
Document  and  has  not  determined  whether 
it  is  accurate  or  complete. 

(8)  The  following  cautionary  state¬ 
ment  (to  be  prominently  displayed  on 
the  cover  page  of  the  Disclosure  Docu¬ 
ment):  “The  Commodity  Futures 
Trading  Commission  has  not  reviewed 
this  Disclosure  Document  and  has  not 
determined  whether  it  is  accurate  or 
complete.” 

(b)  A  copy  of  the  Disclosure  Docu¬ 
ment  and  all  subsequent  amendments 
required  by  this  section  must  be  deliv¬ 
ered  to  the  Commission  at  its  Wash¬ 
ington,  D.C.  office  (Att.:  Office  of  the 
Chief  Counsel,  Division  of  Trading 
and  Markets,  C.F.T.C.,  2033  K  Street, 
NW.,  Washington,  D.C.  20581)  within 
seven  business  days  of  the  date  it  is 
first  given  to  a  prospective  client. 

(c)  If  the  commodity  trading  advisor 
knows  or  has  reason  to  know  that  the 
Disclosure  Document  is  materially  in¬ 
accurate  or  incomplete,  it  must  amend 
the  Document  to  correct  that  defect 
and  furnish  the  amended  or  a  correct¬ 
ed  Document  to  each  client  within  five 
business  days  of  the  date  upon  which 
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the  commodity  trading  advisor  first 
knows  or  has  reason  to  know  of  the 
defect. 

(d)  This  section  does  not  relieve  a 
commodity  trading  advisor  of  any  obli¬ 
gation  under  the  Act  or  the  regula¬ 
tions  thereunder. 

(e)  As  used  in  this  section,  the  term 
control  refers  to  agreements  whereby 
the  commodity  trading  advisor  (1)  is 
authorized  to  cause  transactions  to  be 
effected  for  a  client  without  the  cli¬ 
ent’s  specific  authorization  or  (2) 
guides  the  client’s  commodity  interest 
trading  by  means  of  a  systematic  advi¬ 
sory  program  that  recommends  specif¬ 
ic  transactions. 

§  4.32  Recordkeeping. 

Each  commodity  trading  advisor  reg¬ 
istered  or  required  to  be  registered 
under  the  Act  must  make  and  keep 
the  following  books  and  records  in  an 
accurate,  current  and  orderly  manner 
at  its  main  business  and  in  accordance 
with  §  1.31: 


(a)  The  name  and  address  of  each 
client  and  subscriber. 

(b)  A  copy  of  each  report,  letter,  cir¬ 
cular,  memorandum,  publication,  writ¬ 
ing,  advertisement  or  other  literature 
or  advisory  document  distributed  or 
caused  to  be  distributed  by  the  com¬ 
modity  trading  advisor  to  any  existing 
or  prospective  client  or  subscriber, 
showing  the  date  of  distribution  if  not 
otherwise  shown  on  the  document. 

(c)  An  itemized  daily  record  of  each 
commodity  interest  transaction  of  the 
commodity  trading  advisor  and  each 
principal  thereof,  showing  the  date, 
price,  quantity,  commodity  interest, 
delivery  or  expiration  month,  person 
for  whom  the  transaction  was  effect¬ 
ed,  the  futures  commission  merchant 
carrying  the  account,  and  whether  the 
commodity  interest  was  purchased  or 
sold.  This  record  must  be  in  the  form 
of  a  journal  of  original  entry  or  other 
equivalent  record. 

(d)  Each  monthly  statement  fur- 
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nished  to  the  commodity  trading  advi¬ 
sor  and  each  principal  thereof  by  a  fu¬ 
tures  commission  merchant. 

(e)  A  list  jar  other  record  of  all  com¬ 
modity  interest  accounts  of  clients 
controlled  by  the  commodity  trading 
advisor  and  of  all  transactions  effected 
therefor. 

(f)  All  powers  of  attorney  and  other 
documents,  or  copies  thereof,  granting 
control  over  a  commodity  interest  ac¬ 
count  to  the  commodity  trading  advi¬ 
sor. 

(g)  All  written  agreements,  or  copies 
thereof,  entered  into  by  the  commod¬ 
ity  trading  advisor  with  any  client  or 
subscriber  and  relating  to  commodity 
interests. 

Issued  in  Washington,  D.C.  on  Janu¬ 
ary  2,  1979  by  the  Commission. 

Gary  L.  Seevers, 
Acting  Chairman,  Commodity 
Futures  Trading  Commission. 

[FR  Doc.  79-638  Filed  1-5-79;  8:45  am] 
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